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Court of Appeals of the District of Columbia. 


No. 4343. 

Edmund A. Varela et al., Appellants, 

Vfl. 

J. Franklin Bell et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 42937. 

Edmund A. Varela, Plaintiff, 
vs. 

J. Franklin Bell, Cuno II. Rudolph, James F. Oyster, as Com¬ 
missioners of the District of Columbia and as Members of the 
Zoning Commission; Clarence O. Sherrill and David Lynn, Mem¬ 
bers of the Zoning Commission; The Zoning Commission; John 
W. Oehmann. Inspector of Buildings for the District of Colum¬ 
bia, and the 2100 Massachusetts Avenue, Incorporated, a Corpora¬ 
tion, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 
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1 /or Injunction. 

Filed August 5, 1924. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 42937. 

Edmund A. Varela, Plaintiff, 
vs. 

J. Franklin Bell, Cuno H. Rudolph, James F. Oyster, as Com¬ 
missioners of the District of Columbia and as Members of the 
Zoning Commission; Clarence O. Sherrill and David Lynn, Mem¬ 
bers of the Zoning Commission; The Zoning Commission; John 
W. Oehmann, Inspector of Buildings for the District of Colum¬ 
bia, and the 2100 Massachusetts Avenue, Incorporated, a Corpora¬ 
tion, Defendants. 

To the Supreme Court of the District of Columbia: 

The plaintiff respectfully states as follows: 

1. He is a citizen of the L nited States and a resident of the Dis¬ 
trict of Columbia, and brings this suit in his own right. 

2. All the defendants except the Zoning Commission and 2100 
Massachusetts Avenue, Incorporated, are sued in their official capac¬ 
ities, the defendants J. Franklin Bell, Cuno H. Rudolph and James 
F. Oyster as Commissioners of the District of Columbia, and as mem¬ 
bers of the Zoning Commission; the defendant John W. Oehmann, 
as Inspector of Buildings for the District of Columbia. The defend¬ 
ants the Zoning Commission and the 2100 Massachusetts Avenue, 
Incorporated, are sued in their own right. That the defendant 
2100 Massachusetts Avenue Incorporated, is a corporation organized 
under the laws of the State of Delaware, and maintains an office in 
th'’ District of Columbia. 

3. The plaintiff, Edmund A. Varela, is the owner of prem- 

2 ises, 1516 21st street, Northwest, in the City of Washington, 
District of Columbia, being known as lot number 821 in 

square numbered sixty seven (67), and for many years has been 
octupied as a private dwelling, adjoining the proposed apartment 
building on the south, having been zoned by the Zoning Commis- 
sioa, on the 30th day of August 1920, as strictly residential prop¬ 
erty, limited as to height area of fifty-five feet; that said residential 
district immediately surrounding plaintiff’s property is of a purely 
residential character, possessing spacious homes, representing large 
expenditures, all of which have heretofore maintained a uniform sky 
line, none of which exceeds fifty-five feet in height, nor encumbered 
by any tenement or apartment building, nor undesirable structures. 

That by reason of the character of the buildings constructed in 
said neighborhood, both with respect to their spaciousness and uni- 
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form architectural, design, as well as the absence of tenement and 
apartment structures, the plaintiff placed a special and peculiar value 
on his said property, especially after the said zoning of said property 
as purely residential and limiting the height area to fifty-five feet 
on said 30th day of August 10*20, by the defendants the said Zoning 
Commission. 

4. That on or about the 0th day of September 1922, one John M. 
Donn, not a property owner nor a person interested in any of the 
properties herein described, but solely at the instance and request of 
an unauthorized real estate agent, addressed the Assistant Engineer 
Commissioner, making “application to the Zoning Commission for 
extension of the 85 foot zone” as more fully appears from copy of 
said letter marked exhibit A, and made part hereof. That in 

3 response thereto the Executive officer of the Zoning Commis¬ 
sion mailed the letter addressed to said Donn dated September 

13th. 1922, copy whereof is marked exhibit B, and made part hereof. 
That as a result of said application by said Donn, the advertisement 
notice announcing a public hearing to be held for the purpose of 
considering the proposed change of the height and area from 55 to 
85 feet height district, as will more fully appear by reference to copy 
of the said notice marked exhibit C, end made part hereof. That on 
the 20th dav of October 1922, the said Executive Officer of said 
Zoning Commission advised the said Donn. that the Zoning Com¬ 
mission had that date approved a change in zoning lots 20, 21, 22, 
818, 819, 820, 27 and 28 Square 07 from 55 to 85 feet height zone, 
as will more fully appear by reference to copy of said notification 
marked exhibit I), and made part hereof. That lots 27 and 28 in 
square 07 are immediately adjacent to and form the northern 
boundary of plaintiff’s premises hereinbefore mentioned and de¬ 
scribed, and as owner of premises 1510 21st Street, N. W. Washing¬ 
ton, District of Columbia, plaintiff had a special and vested right 
and interest in the zoning of said property as well as property im¬ 
mediately adjacent thereto. That he is advised that the Act of 
March 1st 1920, provided in specific terms in what manner changes 
of the existing zoning areas or districts may be initiated. That said 
Act of Congress expressly provides that “said Districts so established 
shall not be changed except on order of said commission after public 
hearing. Said commission may initiate such changes or they may 
b^ initiated upon the petition of the owners affected. Copy of said 
Zoning plan is made part hereof and marked exhibit G. 

4 5. Plaintiff is informed and believes and so avers, that the 
initiation of the proceedings, if any took place, upon which 

the order of October 20, 1922, was issued, was and is void and of no 
effect. That the said application of the said Donn dated September 
9th 1922, was not such application as was contemplated by the said 
Act of March 1 1920, for the reason that said Donn was neither a 
property owner affected by said change, nor was he a party interested 
as provided bv said statute. That the Zoning Commission could 
initiate such changes only in eases where the public health, public 
safety were involved or to protect the property thereby involved. 
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That in fact no initiation of proceedings were had by said Zoning 
Commission either before or after the said application of September 
9th 1922 filed by said I)onn. That the said Zoning Commission as 
a body, at no time, prior to the 20th day of October 1922, initiated 
any part of said proceedings terminated in the order of October 20 
1922. That the statutory provision intended to protect the public 
health, secure the public safety, and to protect property in the Dis¬ 
trict of Columbia, whereby the defendant Zoning Commission was 
authorized to initiate changes was not applicable to aid the applicant 
Donn, who was neither an “owner of the property affected, nor a 
person interested” in said change of height zone from 55 feet to 85 
feet. That the notice of October 6th 1922, marked exhibit “C” 
above referred to, was in truth and fact never signed by the individual 
members of the defendant Zoning Commissioners; nor was the hear¬ 
ing held on the 19th day of October 1922, attended by a majority of 
said Zoning Commissioners, but by two or possibly one of it> 
5 members, neither of whom had boon delegated to sit as the 


representatives of the said Board or Commission. That this 
plaintiff received no notice of said hearing whatsoever, as had been 
sent to said Donn, at whose instance the said proceedings had been 
irregularly initiated and begun. That plaintiff’s rights are ex¬ 
pressly protected by said Act of March 1st 1920, as the proposed 
change of height zone from 55 feet to 85 feet peculiarly affected 
plaintiff’s property, in that it made it possible for the construction 
and intrusion of undesirable structures adjoining his said property 
at 1516 21st street N. \V. thereby affecting the market value of the 
same and making said properly less desirable as a residence for 
which purpose it had been zoned originally on August 30 1920, and 
the construction of inferior buildings such as is contemplated under 
said Zoning order of October 20. 1922. is destructive of the market 


value of plaintiff’s property and under the said Zoning law consti¬ 
tutes a nuisance, in a residential district. 


6. That on or about the latter part of February 1924, the defend¬ 
ant the 2100 Massachusetts Avenue Incorporated, announced that it 
proposed to construct an apartment building 90 feet high on the cor¬ 
ner of 21st and Massachusetts Avenue containing 144 apartments of 
one, two or three rooms each ; that immediately on hearing said plans 
of said defendant 2100 Massachusetts Avenue Inc. more than forty 
property owners and residents of the immediate and near vicinity of 
the said proposed structure filed with the Zoning Commission a peti¬ 
tion protesting against the granting of a permit in event such appli¬ 
cation be filed with the defendant Building Inspector of the Dis¬ 
trict, and prayed among other things that the height zone of 
6 said 21st street and Massachusetts Avenue be reduced from 90 


feet to 60 feet or thereabouts; that said Zoning Commission 
took cognizance of said petition filed on said March 3 and supple¬ 
ment on March 7. 1924. and held a hearing on the 20th day of 
March 1924, in the board room in said District Building, at which 
all of said petitioners attended in person. Copy of said petitions of 
March 3 and 7th 1924 are marked exhibits D and E, respectively, 
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and filed as part hereof. Copy of the Act of March 1st 1920, is like¬ 
wise made part hereof and marked exhibit F. That said Zoning 
Commissioners on the 21st March 1924, upon consideration of said 
petitions of March 3rd and 7th 1924 reduced all of the frontage on 
Massachusetts Avenue lying in said square 67 among other portions 
of said Avenue, from 90 feet to 60 feet, height zone or district. 

7. That on or about loth of March 1924, the Building Inspector’s 
office received from the Plumbing Inspector’s office certain applica¬ 
tion and plans, theretofore filed applying for a building permit to 
construct an apartment building containing 144 apartments having 
one, two or three rooms each, at 2100 Massachusetts Avenue, having 
a height of eight stories or 90 feet, tlie granting of which permit was 
interrupted by the tiling of a certain equity suit by Ruth E. L. Lara- 
bee, against the defendants herein named, and numbered 42,370. 
That said cause had been formally heard by Mr. Justice Stafford, on 
the — day of June 1924 and a decree sustaining said hill in part as 
will more fully appear by reference to said pleadings, proof and 
decree, entered therein, the material parts of which are prayed may 
be read, and considered bv the Court in connection with this bill. 

%j 

That the decree entered therein as will appear by reference 

7 to the record and opinion stated at the conclusion of said 
hearing, was based largely on the erroneous belief and con¬ 
clusion that the notice published in the Washington Post from Oc¬ 
tober 6th to loth 1922, had been formally signed by each of the 
members of the said defendant Zoning Commission. The plaintiff 
is informed and believes and avers that the said notice of publica¬ 
tion calling a public hearing for October 19th referred to hereinbefore 
as exhibit C was not signed by any one of said Zoning Commissioners, 
but had been inserted in response to the written request or applica¬ 
tion of the said Donn, of September 9th 1922 requesting that said 
height area or district be increased. That said fact was not known 
to the Court nor to the counsel for the plaintiffs, this plaintiff is 
informed and believes, and therefore no objection had been inter¬ 
posed to the position assumed by the Court in basing its decision that 
the signing of said order of October 6 1922. advertising the said 
meeting or hearing to be held for October 20th 1922, was in law a 
sufficient initiation of said proceedings on which to base the order 
of October 20 1922, increasing the height area from 60 feet to 90 
feet height. Plaintiff is advised therefore that there was no initia¬ 
tion on the part of the said Zoning Commission, leading up to the 
said changing of height from 60 feet to 90 except the initiation of the 
said application of said Donn on September 12 1922, and that said 
Donn being not a property owner nor person interested as contem¬ 
plated by said statute, said order of October 20 1922 is and at all 

times has been utterlv void and of no effect. That the said order 

•/ 

purporting to increase the height of lots 20 and that portion fronting 
on Massachusetts Avenue, was error as same was not required 

8 by said application. 

8. The plaintiff is advised and believes and so avers that 
the defendant John W. Oehmann, Inspector of Buildings for the Dis- 
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trict of Columbia, is about to grant the application of the defendant 
2100 Massachusetts Avenue Inc. for a permit to erect the proposed 
building eight stories in height, to wit 00 feet, on 21st street North¬ 
west, immediately adjacent to the property owned by the plaintiff, 
to wit 1516 21st street, N. W. the zone height of which has at all 
times been only 55 feet in height, and the plaintiff avers that the 
zone height of lots 27 and 28 in square 67 immediately adjacent 
thereto, have never legally been increased to a zone height of 00 feet, 
nor any other height than originally to wit 55 feet. That all of said 
square 67, especially the frontage of 21st street and Massachusetts 
Avenue, have been declared by the order of the said Zoning Com¬ 
mission on March 20 1024, to be and remain 55 feet in zone height. 
That the erection of said building at 21st street and Massachusetts 
Avenue, to a height of 00 feet would constitute a common nuisance, 
in that it would be erected to such a height as to deprive the plaintiff 
of his full share of light and air, he would otherwise receive on his 
property if the proposed building were constructetd to a 55 foot 
height; that such a structure to such a height would jeopardize the 
public health and safety and decrease the property value owned by 
the plaintiff, both in case of increasing the heat in summer and 
preventing the sun light in winter time reaching plaintiff’s house 
and dwelling; that in case of tire it. would greatly increase the lire 
hazard and in many ways make plaintiff s property far less desirable 
as a private residence for which purpose said district and 
9 vicinity is now zoned, and greatly damage and deteriorate 
plaintiff’s property. 

Plaintiff is advised that the said defendant the Inspector of Build¬ 
ings is about to grant the permit, to the defendant 2100 Massa¬ 
chusetts Avenue Incorporated, to construct said building to house 
144 families, in tenements consisting of one, two or three rooms each, 
unless this honorable court restrains them in so doing, as provided 
for under said Zoning Act declaring the construction and use of 
property contrary to the determination of the Zoning Commission 
to be a common nuisance, and as provided for in the 5th amend¬ 
ment to the Constitution of the United States. 

Wherefore plaintiff having no adequate remedy at law in the 


premises, prays; 

1. That the defendants herein above enumerated may be made 
parties defendants to this bill, served with process and required to 
answer as to all the matters set forth — the exigencies in this bill. 

2. That the defendant John W. Oehmann, Inspector of Buildings, 
the defendants the Commissioners of the District and each of them 
he enjoined from issuing a permit to the defendant 2100 Massa¬ 
chusetts Avenue, Incorporated permitting a building to be con¬ 
structed to a height in excess of fifty-five feet on lots 27, 28, 819 and 
820 in square 67 Washington, D. C. being the 21st street frontage 
owned by said defendant corporation, as shown on plat made part 
hereto in this bill. 

3. That the defendant 2100 Massachusetts Avenue Inc. be en¬ 
joined from erecting on said lots 27, 28, 819 and 820 in square 67 
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aforesaid, any building in excess of fifty-five feet in height, 
10 or upon any part of said lots. 

4. That the order of October *20 1922 changing the height 
zone of lots 27, 28, 819 & 820 in Square 67 from 55 feet to 85 feet 
be declared void and of no effect in law. 

5. And for such further and other relief as to this honorable Court 
may seem meet and proper. 

EDMUND A. VARELA. 

C. E. EMIG, 

Attorney for Plaintiff. 

District of Columbia, ss: 

Edmund A. Varela being first duly sworn depose and say I am 
the plaintiff herein named and that 1 have read the foregoing bill 
by me subscribed and know the contents thereof and that the matters 
and things therein stated upon personal knowledge are true, and 
those stated on information and belief, I believe to be true. 

EDMUND A. VARELA. 


Subscribed and sworn to before me this 31 day of July 1924. 
[seal.] JOHN L. WIRT. 


11 Exhibit A. 

Major R. A. Wheeler, U. S. Army, 

Assistant Engineer Commissioner, 

District Government Building, City. 


September 9, 1922. 


Re Extension of 85 Foot Zone to Take in All of Lots 20, 21, 22, 818, 

819, 820, 27 and 28 in Square 67. 


Sir: 


1 respectfully make application to the Zoning Commission for 
extension of the 85 foot zone to take in all of the above property as 
noted above and as shown on accompanying drawing. 

It is desired that an apartment house occupy all of the property. 
It will be noted that the 85 foot line comes within nor more than 
3 ft. of the southeast corner of property. 

Respectfully, 

JOHN M. DONN. 


Exhibit B. 

E. D. 178275. 

Mr. John M. Donn, Architect, 

1147 Conn. Ave. N. W., 
Washington, D. C. 


September 13, 1922. 


Dear Sir : 


Referring to your letter of September 9th, requesting an extension 
of the 85 foot height zone to take in all of lots 20, 21, 22, 818, 819, 
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620, li and 28, Square 67, I beg to advise that the Chairman of the 
Zoning Commission has approved a public hearing for the purpose 
of considering this change. 

Public hearings are usually held on the second Thursday of each 
month. As the hearing in September will be held on the 14th, it 
will be impossible to consider your case at that time due to 
12 requirements of law regarding advertis-ment, etc. 

You will be advised as to the date of the hearing. 

Very trulv vours, 

R. A. WHEELER, 

Major, Corps of Engineers, U. S. Army, 

Executive Officer. 

Exhibit C. 

The Washington Post. October 6, 1922. 

Zoning Commission of the District of Columbia, Washington, Oc¬ 
tober 5, 1922: 

In compliance with the provisions of Section .“1 of an Act of Con¬ 
gress, approved March 1, 1920, (Public No. 153, Sixty-sixth Con¬ 
gress, entitled “An Act to Regulate the Height, Area and Use of 
Buildings in the District of Columbia, and to Create a Zoning Com¬ 
mission, and for Ollier Purposes), notice is hereby given that a 
public hearing will he held in the Board Room of the District Build¬ 
ing at 10 a. m. October 10, 1922, for the purpose of considering the 
following proposed changes in the boundaries of the use, height and 
area districts, to wit: 


Change from 55 to $5 ft. height district: 

Lots 819, 820, 27 and 28, Square 67, and property adjacent thereto 
located at 1520-22-24'Twentv-lirst Street, Northwest. 

C. KELLER, 

CUNO H. RUDOLPH, 
JAMES F. OYSTER, 

C. O. SHERRILL, 

ELLIOTT WOODS, 

Zoning Commission of the District of Columbia. 
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Exhibit D. 


E. D. 178275. 

Mr. John M. Donn, Architect, 
1147 Conn. Ave., N. W., 
Washington, D. C. 

Dear Sir : 


October 20, 1922. 


I beg to advise you that the Zoning Commission has this date 
approved a change in Zoning Lots 20, 21, 22, 818, 819, 820, 27 and 
28, Square 07, from 55 to 58 foot height zone. 


Very truly yours. 

R. A. WHEELER, 

Major, Corps oj Engineers, U. S. Army, 

Executive Officer. 


Exhibit E. 

Washington, D. C., March 3, 1924. 

To the Honorable, The Zoning Commission of the District of Co¬ 
lumbia. 

Gentlemen : 

We, the undersigned residents and property owners residing in 
the vicinity of Massachusetts Avenue and 21st Street N. W., owners 
of the properties mentioned opposite our signatures hereto attached, 
petition your honorable body to grant us a hearing with respect to a 
change and modification of the zoning regulations now in force 
affecting the height and character of buildings authorized to be con¬ 
structed and used as apartment houses and tenements at the inter¬ 
section of said Massachusetts Avenue and 21st Street. We further 
petition your honorable body to reduce the height of said buildings 
for apartment and tenement use from 90 feet to a less height so as to 
make impracticable the construction of a tenement house at said 
point. 

We further represent that we occupy and own the buildings men¬ 
tioned opposite our signatures as our homes and places of residence 
and that we believe the construction of an apartment house of 144 
apartments on so small a space of ground is nothing more than 
a tenement, which if permitted to exist would greatly depreciate the 
value of our respective homes and disturb the quietude of our com¬ 
munity as now constituted. We further petition that no permit be 
granted for the construction of such a tenement at the above 
14 location in event-an application be filed until your petitioners 
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have first been heard with respect to said modification of said regula¬ 
tions. 


40 Signatures. 

To the Chairman, Zoning Commission: 

Recommended for hearing. 

R. A. WHEELER. 

Approved: 


(Here follows diagram, marked page 15.) 


16 Amended and Supplemental Bill. 

Filed November 14, 19*24. 

******* 

% 

To the Supreme Court of the District of Columbia, holding an 

Equity Court: 

The plaintiff, with leave of Court first obtained, files this his 
amended and supplemental bill of complaint, and represents as 
follows: 

1. He is a citizen of the United States and a resident of the Dis¬ 
trict of Columbia, and brings this amended and supplemental bill 
in his own right. 

2. All the defendants to the original bill, to wit, J. Franklin Bell, 
Cuno H. Rudolph, James F. Oyster, are sued in their official capacity 
as Commissioners of the District of Columbia, and together with 
Clarence O. Sherrill and David Lynn, as members of the Zoning 
Commission; that John \V. Oehmann, is sued as inspector of Build¬ 
ings for the District of Columbia. That the Zoning Commission for 
the District of Columbia, and the defendant, 2100 Massachusetts 
Avenue Incorporated, a corporation organized under the laws of the 
State of Delaware, doing business in the District of Columbia, are 
sued in their own right. 

3. The plaintiff, Edmund A. Varela, is the owner of the premises 
1516 Twenty-first street N. W. Washington, District of Columbia, 
being lot numbered 821 in square 67, and for many years has been 
occupied as a private dwelling, and place of residence. That said 
premises have been zoned by the Zoning Commission, as strictly 
residential, and by its order of August 30 1920, limited the height 

area or district as to buildings to be erected thereon for resi- 

17 dential purposes to a height of fifty-five feet. That said 
premises, to wit lot 821 is immediately adjacent to lots 27 and 

28, on its northern boundary, and next to lots 819 and 820 in square 
67, which four, last mentioned lots had also been zoned as residential 
property having a height zone of fifty-five feet by said order of 
August 30 1920. That the plaintiff is advised that by said order of 
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August 20 1920, zoning his said premises lot 821, and the zoning of 
said lots 27, 28, 819 and 820, in said square 67, the said Zoning 
Commission vested in the plaintiff a right with respect — the height 
limit of buildings, and the creation of a strictly residential district 
which could not be taken away from him without granting to him 
specifically, a hearing and his day in court, especially in event the 
owner of the premises numbered lots 27 and 28, made application 
for such change of zoning height of said lots 27 and 28 adjoining, 
and lots 819 and 820 immediately adjacent to said lots last described 
as 27 and 28 in said square 67. The plaintiff is further advised that 
the Act of March 1st 1920, known as the Zoning law, a copy whereof 
is filed herewith and marked exhibit A provided a procedure whereby 
such changes of zoning height could be initiated, if same was de¬ 
sired by the property owners of the street frontage, or in case the 
change was intended to protect the public health and secure the pub¬ 
lic safety or to protect property rights within the District of Columbia, 
said change could be initiated by the Zoning Commissioners of the 
District of Columbia. 

4. The plaintiff is informed and believes and therefore avers that 
on or about the 9th day of September 1922, one John H. Donn, an 
architect by profession but not a property owner, nor au- 
18 thorized by any of the owners of lots 27, 28, 818, 819, 820, 
20, 21, 22, in said Square 67, but purely at the instance of a 
real estate broker, who likewise was unauthorized nor the owner of 
said lots, addressed a letter to the Assistant Engineer Commissioner, 
the Executive Officer of the Zoning Commission of the District of 
Columbia, copy whereof is filed herewith and marked exhibit B. in 
which letter said Donn makes application to the defendant Zoning 
Commission, for the extension of the 85 foot zone in said street 


frontage of said lots 27, 28, 819 and ,920 among other of said lots in 
said square. The plaintiff is informed and believes that on or about 
the 5th day of May-1922, the said defendant, the Zoning Commis¬ 
sion met in executive session, in the office of the Engineer Commis¬ 


sioner of the District of Columbia, at the close of a public hearing 
theretofore held as a Zoning Commission, and promulgated the fol¬ 
lowing order or regulation, to wit: “Commission authorized the 


Executive Officer, upon approval of the Chairman of the Commis¬ 
sion. hereafter to grant and advertise public hearings as to changes 
in zoning maps and regulations, only such requests to be submitted 
to entire commission prior to the public hearings as, in the opinion 
of the Chairman, seems advisable.” That in accordance with said 


supposed authority, the said Executive Officer of said defendant 
Zoning Commission, acting either on the said application of the said 
Donn, not a property owner of said lots 27, 28, 819 or 820, nor 
authorized in any manner to make such application for the change 
of zone height in said lots, or acting for and on behalf of the said 
Zoning Commission, undertook to initiate proceedings authorizing 
the change of said zoning height of said lots from 55 feet to a height 
zone of 85 feet; that no order nor authority nor specific, act 
19 from any one of said Zoning Commission, nor the signing of 
any order or direction by any member of said Zoning Com- 
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mission had ever been initiated, except the initial of the Chairman of 
said Zoning Commission affixed to the word “Approved” appearing 
thereon. The plaintiff is advised and believes that the said Execu¬ 
tive Officer of said Zoning Commission, did not possess the delegated 
authority to initiate proceedings to change the height zone ot said 
lots either by reason of the letter of the said Donn, dated September 
9th, 1922, nor by the authority proposed to be delegated by the said 
Zoning Commission on May oth 1922, and that in fact no proceed¬ 
ings had ever been initiated whereby the height zone of said lots 27 
and 28 had ever been increased to 85 feet, nor the height zone of lots 

819 nor 820, but that the height zone of said lots 27. 28, 819 and 

820 still remains as originally zoned on August 30 1920 at 55 feet 
and no higher. Notwithstanding said lack of authority, the said 
Executive Officer did cause a notice to be published pretending to 
have been signed by the several members of the Zoning Commission, 
which notice however in truth and fact was not signed by any one 
of said Zoning Commission, nor in any manner authorized by them 
nor did they have knowledge of the fact that such notice I tea ring 
their names had ever been published, the said Executive Officer, 
acting under the supposed authority dated May 5th 1922 assumed to 
act for said Zoning Commission, and did notify the said Donn, that 
his application fora change of zone height had approved for a public- 
hearing to be held on the 19th day of October 1922. as will appear 
by copy of said letter dated September 13th 1922, filed herewith as 

exhibit C. and made part, hereof. 

20 That in accordance with said letter of the 13th day of Sep- 

tember 1922. the said Executive Officer of said Zoning Com¬ 
mission undertook to affix flic names of each of the commissioners of 
the said Zoning Commission, as will more fully appear by reference 
to a copy of said notice filed herewith as exhibit D. which notice was 
inserted in the columns of the Washington Cost daily from the (»th 
day of October 1922 to flu- 15th inclusive, announcing the said hear¬ 
ing for the 19th of October 1922; that on the 20th day of October 
1922, the said Zoning Commission met in session, which had been 
advertised for the said 19th 1922, but in truth and fact, only one. 
or possibly for a portion of the time two members of said Zoning 
Commission met on said 19th day of October. 1922: that no other 
|>erson attended the said pretended hearing, except the said Zoning 
Commissioner and the Executive Officer who sat in a clerical capac¬ 
ity, but having no vote, and the said Donn, and for a portion of the 
said time an additional commissioner may have been present at said 
pretended hearing, to change the height zone of the property im¬ 
mediately adjacent to plaintiff s property, from residential to a busi¬ 
ness or commercial height zone, to wit 85 feet. That this plaintiff 
was not notified, though the said Donn, had been duly notified, and 
as shown by the records said change was made and recorded though 
the said Donn nor any other property owner or disinterested person 
spoke a word as to why said change in height and character of com¬ 
munity should be created and established. That said Donn had 
been duly notified on the 20th day of October 1922, that the Zoning 
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Commission had approved of his application to increase the zone 
height of lots 27, 28, 819, 820, 20, 21, 22, and 818 in said block 67, 
from 55 feet to 85 feet, for the purpose of erecting an apart- 

21 ment house of eight stories on said lots, as is shown by said 
notification of October 20 1922 copy whereof is filed here¬ 
with and marked exhibit E. That the pretended changing of said 
zone height has effected the market value of the plaintiff’s property 
as a residential property, in which class said property had a special 
and very great value as compared with a height zone which per¬ 
mitted a tenement building containing 144 tenement apartments of 
one, two and three rooms. That tlie character of architecture and 
spaciousness of construction and extent of lawn space surrounding 
the large majority of buildings in the immediate vicinity, and the 
uniform height of the sky-line of said buildings was such as to 

characterize the said section and community as most desirable for 

«/ 

extensive structures and quiet home life in a purely residential dis¬ 
trict as originally contemplated bv the said Zoning Commission, 
under the provisions of the Zoning Law of March 1st 1920. 

5. That on or about the latter part of February, 1924, the plaintiff 
among others in the community learned for the first time that the 
defendant the 2100 Massachusetts Avenue Corporation was about to 
construct an eight story building, to be known as 2100 Massachusetts 
Avenue, containing 144 small apartments or tenements of one, two 
or three rooms each; that no application for a permit however had 
been filed with the Building Inspector nor with the defendants the 
Commissioners of the District of Columbia; that on October 20, 1922 
a pretended order had been entered by the Zoning Commission which 
sought to increase the height area of said lots 27, 28, 819 and 820 to 
85 feet, which pretended action had been unknown to all of the 
residents in the immediate vicinity of said 2100 Massachusetts 
Avenue. That on or about the 3rd day of March 1924 as 

22 soon as they became aware of the before mentioned matters 
the citizens and property owners for several squares in either 

direction of Massachusetts Avenue, held a public meeting to protes* 
to the Zoning Commissioners for the action taken on October 20, 
1922 and did so protest and requested that the height zone be re¬ 
duced so as to prevent apartments tenements commercial or other 
inappropriate buildings from being erected in a strictly residential 
community and that Massachusetts Avenue height zone be fixed at 
the height of 60 feet given to property in said community on August 
30. 1920; that a petition was then and there signed by about 40 
property owners, copy whereof is tiled herewith and marked exhibit 
F. which was duly filed with the Executive Officer of the Zoning 
Commission, and on the 7th day of March 1924. a similar petition 
was signed by other property owners in the immediate vicinity which 
petition was also filed by said Executive Officer on said day. Copy 
whereof is filed herewith marked exhibit G. That as a result of said 
petitions the Zoning Commission on March 21 1924 reduced the 
height zone of all the Massachusetts Avenue frontage in square 67 
to the original 55 feet instead of 85 feet. 
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6. Plaintiff is informed and believed that on or about the — day 
of April, 1924, Ruth E. L. Parrabee, owner of tbe lot immediately 
adjacent to plaintiff’s property on tbe south filed her bill against tbe 
above named defendants contending tbe invalidity of tbe said order 
of zoning of October 20, 1922 and other matters, most of which were 
sustained and a decree granted enjoining tbe construction of said 
eight story building on a portion of said property. Plaintiff is in¬ 
formed and believes that tin* Court bearing tbe said cause 

23 was led to believe and rested bis conclusion on tbe belief that 
tbe said proceedings to change tbe beigbt zone from 55 feet 
to 85 feet had been initiated by tbe actual signing of a certain notice 
in tbe premises as published in tbe Washington Post from October 
6th 1922 to October 15 1922 advertising a public bearing of said 
subject matter for tbe 19th of October 1922, by each of said Zoning 
Commissioners; that in truth and fact such notice had never been 
signed by said Zoning Commissioners or any of them but tbe Execu¬ 
tive Officer of said Commission bad undertaken to sign tlie names of 
said Zoning Commissioners on said notice for such publication; that 
in said cause of Para bee against tbe defendants herein tbe Court 
specifically and solely based bis conclusion that tbe Zoning Commis¬ 
sion initiated said proceedings to change tbe height zone, upon tbe 
assumption that said notice bad been actually signed by said Zoning 
Commissioners and not by its Executive Officer, whereas in fact no 
such signing bad occurred. Subsequent to tbe trial of Parrabee vs. 
Bell, tbe facts as stated in this present paragraph 6 hereof were 
admitted by all tbe parties thereto as true and there is no dispute at 
present as to said facts. 

7. Plaintiff informs tbe Court that bis counsel appeared before 
tbe Commissioners of tbe District, and called to their attention tbe 
fact that tbe Court bad been misled in tbe trial of tbe said Parrabee 


case in assuming that tbe said notice bad been actually signed by the 
Zoning Commissioners, upon which assumption tbe Court expressly . 
stated be based tbe initiation of tbe said proceedings to change tbe 
said zone height on 21st street from 55 feet to 85 feet beigbt. and 
requested to the end that no permit issue to erect tbe said 
24 tenement building until tbe Court might rule on said ques¬ 
tions; that two of said Commissioners granted a bearing at 
which counsel for all parties in said cause appeared as well as counsel 
for plaintiff herein. That at said bearing held August 5 1924 it was 
announced that tbe questions presented would be passed upon by 
said Board at a meeting to be called on tbe following day, to wit 
August 0th 1924, at 11 A. M. at said hearing only questions and 
matters of public policy and not legal questions were argued and 
considered, and it was suggested that several days might elapse in 
which parties could fully present their views by their counsel to tbe 
Corporation Counsel notwithstanding which at tbe instance of one 
of the said Commissioners to wit tbe defendant Rudolph tbe Corpora¬ 
tion Counsel insisted that counsel for said Larrabee and plaintiff’s 
counsel should on tbe legal points to be considered on said question 
present briefs to him by 10 A. M. on August 6, 1924 if so advised; 
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that later in said day and in spite of the short time allowed the Cor¬ 
poration Counsel advanced the hour in which said briefs could be 
filed to 8.30 A. M. August (3 1924 and plaintiff is informed and be¬ 
lieved and therefore alleges that this unusual haste constituted 
favoritism and was not needful to the proper handling of the matter 
by the defendants the Commissioners of the District of Columbia. 
The plaintiff in this case by his counsel refused to abide by such 
request and tiled his original bill herein, which is hereby amended 
and now asks this honorable court to rule upon the legality of the 
initiation of said change in zoning height on 21st Street as aforesaid 
upon the facts herein stated and the right to permit a build- 

25 ing 90 feet high on Massachusetts avenue in square 07 after 
the Zoning Commission had reduced the zoning height to 55 

feet, upon the application filed on March 3 and 7th 1924 prior to the 
filing of any application or plans for a building permit by the de¬ 
fendant 2100 Massachusetts Avenue Inc. That the said Zoning 
Commission having taken cognizance of the said application to re¬ 
duce the height zone of said premises on Massachusetts avenue and 
21st street at its intersection by said avenue, and having reduced the 
said height zone from 90 feet to 60 feet, and the Court in said Larra- 
bee case having enjoined the construction of said apartment under 
its original plans it became necessary for the defendant 2100 Massa¬ 
chusetts Avenue to present new plans and application for a building 
permit. 

8. The defendants the Commissioners of the District, instructed 
the Building Inspector, John W. Oehmann named as a defendant 
herein, on tlie 6th day of August 1924 or about said date, to grant 
and issue a building permit on the original application and plans 
filed in said office subsequent to said application filed March 4th 
1924. notwithstanding the plaintiff had filed his bill and obtained 
service of process on said Commissioners on the 5th day of August 
1924. Plaintiff is advised and believes that such building permit has 
now been issued to the defendant to construct said tenement building 
eight stories high, on said 21st Street and Massachusetts avenue, not¬ 
withstanding tlie said appeal is pending with reference to the illegal¬ 
ity of the changing the height zone of said street frontage on said 
October 20 1922 and notwithstanding the pendency of this suit. 
That should the Court of Appeals sustain the plaintiff’s contentions 
and those of said Larrabee plaintiffs, the construction of said 

26 building would constitute a common nuisance under said 
Zoning law and incur a penalty of $100 per day for each day 

said nuisance continued. 


9. Plaintiff' is informed and believes and avers that the corpora¬ 
tion known as 2100 Massachusetts Avenue Inc. is owned by the Com¬ 
monwealth Finance Corporation of New York, according to para¬ 
graph 53 et seq. in the bill of complaint filed in the Supreme Court 
of the District of Columbia on the 5th day of August 1924, praying 
for ancillary proceedings to those filed in the Superior Court of New 
York wherein a receiver had been appointed to conserve the assets, 
^ f j 1 ^ ^ remain or held by said corporation. That charged of 
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misconduct and fraud had been alleged by said proceedings in that 
the assets of said Finance Corporation had been manipulated and ex¬ 
changed for questionable securities in properties held by .coqjora- 
tions doing business in the District of Columbia, fully set forth in a 
certain “Senate Report No. 530, of (he 68 Congress first session” 
wherein certain corporations and persons mentioned therein were 
now engaged in the promotion and financing of the first and second 
mortgage bonds on premises *2100 Massachusetts Avenue as will more 
fully appear by reference to copy of a prospectus issued and delivered 
by the F. H. Smith Company to a prospective investor during the 
current month. 

10. Plaintiff is advised that it has been the practice of the Com¬ 
missioners of the District of Columbia, when a property owner ap¬ 
pealed to the Court with reference to disputed arising over the ques¬ 
tion of issuing building permits, not to take further action in 

27 such matter until the final determination of the questions in 
issue have been fully determined by the Court, even though 

no rule to show cause nor bond is ottered in said cause. That for 
some unknown reason great haste was manifested when this plain¬ 
tiff filed his cause and contrary to the previous practice above men¬ 
tioned the said permit was granted even though the defendant Com¬ 
missioners had full knowledge of the institution and pendency of 
this cause. 

Wherefore plaintiff having no adequate remedy at law in the 
premises prays 

1. That the defendants may be made parties to this amended and 
supplemental bill, served with process and required to answer as to 
all the matters herein set forth and the exigencies thereof. 

2. That the defendants Cuno H. Rudolph, J. Franklin Bell and 
James F. Oyster as Commissioners of the District of Columbia, and 
John W. Oehmann, may be enjoined and restrained from issuing 
any order or permit to confirm or legalize the building permit issued 
on or about the 7th day of August 1924 to the defendant 2100 
Massachusetts Avenue Incorporated to construct an apartment house 
or structure 90 ft. in height at the south-east corner of 21st Street 
and said Massachusetts Avenue Northwest, and from issuing any 
occupancy permit, or any order or permit of any character to au¬ 
thorize the defendant 2100 Massachusetts Avenue Incorporated, its 
agent and servants or employes, to construct and operate an apart¬ 
ment house 90 feet high on said premises. 

3. To enjoin the defendants the Zoning Commission from in any 

way issuing any order or permit whereby the said order of October 

20 1922 mav be corrected and confirmed in the defendant 
« 

28 2100 Massachusetts Avenue Incorporated so as to permit the 
construction of said apartment house building 90 feet in 

height. 

4. That the order or instruction of August 6, 1924 issued by the 
defendants Commissioners of the District of Columbia, directing the 
defendant John W. Oehmann Inspector of Buildings to issue a build¬ 
ing permit to the defendant 2100 Massachusetts Avenue Inc. au- 
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thohzing the construction of a building at 2100 Massachusetts 
Avenue more than 55 feet high, be declared illegal and void and of 
no legal effect and that the same be vacated and set at naught; and 
that the building permit issued to the defendant 2100 Massachusetts 
Avenue be quashed cancelled and vacated and for nothing held and 
any and all accounts thereunder be enjoined pendente lite and per¬ 
manently. 

5. That the defendant 2100 Massachusetts Ave. Inc. be restrained 
from constructing a building at 2100 Massachusetts Ave. more than 
55 feet in height on said 21st Street and Massachusetts Ave. frontage 
under the building permit issued to it on or about August 7th 1924, 
and that said permit be canceled and set aside as illegal and void and 
of no effect. That said defendant disclose in its answer to be filed 
to this amended bill what if any bonds or notes of the issue described 
in its deed of trust on February 28 and 29, 1924 or thereabouts have 
been sold or pledged to bona tide purchasers, and what if any con¬ 
tracts have been entered into by said corporation for improving said 
premises as mentioned in either and both of the deed of trusts re¬ 
corded February 28 and 29, 1924. 

And for such other and further relief as to this honorable Court 
may seem meet and proper. 

EDMUND A. VARELA. 

C. E. EMIG, 

A tty. for Plaintiff. 

29 District of Columbia : 

Edmund A. Varela, being first duly sworn deposes and says he 
has read the foregoing amended and supplemental bill by him sub¬ 
scribed in the capacity above set forth, and that the matters and 
things above set forth are known to him, and the contents thereof, 
and those stated upon personal knowledge are true, and those stated 
on information and belief he believes to be true. 

EDMUND A. VARELA. 


Subscribed and sworn to before me this 6 day of October 1924. 
[seal.] JOHN L. WIRT, 

Notary Public, D. C. 

Exhibit “B.” 

September 9th, 1922. 

Major R. A. Wheeler, U. S. Army, 

Assistant Engineer Commissioner, 

District Government Building, City: 

Re extension of 85 foot zone to take in all of lots 20, 21, 22, 818 

819, 820, 27 and 28 in Square 67. 

Sir: I respectfully make application to the Zoning Commission 
for extension of the 85 foot zone to take in all of the above property 
as noted above and as shown on accompanying drawing. 

3—4343a 


18 


E. A. VARELA ET AL. VS. J. F. BELL ET AL. 


It is desired that an apartment house occupy all of the property. 
It will be noted that the 85 foot line comes within not more than 
3 feet of the southeast corner of property. 

Respectfully, 

JOHN M. DONN. 

30 Exhibit “C.” 


E. D. 178275. 

Mr. John M. Donn, Architect, 
1147 Conn. Ave. N. W., 
Washington, D. C. 

Dear Sir : 


September 13, 1922 


Referring to your letter of September 9th requesting an extension 
of the 85 foot height zone to take in all of lots 20, 21, 22, 818, 819, 
820, 27 and 28 Square 67 1 beg to advise that the Chairman of the 
Zoning Commission has approved a public hearing for the purpose 
of considering this change. 

Public hearings are usually held on the second Thursday of each 
month. As the hearing in September will be held on the 14th it 
will be impossible to consider your case at this time due to requir- 
ments of law regarding advertisement, ect. 

You will be advised as to the date of the hearing. 

Very trulv yours. 

R. A. WHEELER, 


Major, Corps of Engineers, U. S. Army, 

Executive Officer. 


Exhibit “D.” 


The Washington Post, October 8th, 1922. 

Zoning Commission of the District of Columbia. 

Washington, I). C., October 8th, 1922. 

In compliance with the provision of section 3 of an Act of Con¬ 
gress approved March 1st 1920, (Public No. 153) Sixty-sixth Con¬ 
gress entitled an Act to regulate the height area and use of buildings 
in the District of Columbia, and to create a zoning commission and 
for other purposes) notice is hereby given that a public hearing will 
be held in the Board room of the District building at 10 A. M. Oc¬ 
tober 19th 1922, for the purpose of considering the following pro¬ 
posed changes in the boundaries of the use, height, and area dis¬ 
tricts to wit: 
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Change from fifty-five to eighty-five feet height district: 

Lots 819, 820, 27 and 28 Square 67 and property adjacent thereto, 
located at 1520-22-24 Twenty-first Street Northwest. 

31 C. KELLER, 

CUNO H. RUDOLPH, 
JAMES F. OYSTER, 

C. 0. SHERRILL, 

ELLIOTT WOODS, 

Zoning Commission of the District of Columbia. 


Exhibit “E.” 

E. D. 178275. 

Mr. John M. Donn, Architect, 

1147 Conn. Ave. N. W., 
Washington, D. C. 

Dear Sir : 


October 20, 1922. 


I beg to advise you that the Zoning Commission has this date ap¬ 
proved a change in Zoning Lots 20, 21, 22, 818, 819, 820, 27 and 28 
in square 67 from 55 foot height to 85 foot height zone. 

Yours verv truly, 

R. A. WHEELER, 

Major, Corps of Engineers, U. S. Army, 

Executive Officer. 


Motion of J. Franklin Bell, &c. to Dismiss. 
Filed December 8, 1924. 

★ * * * * * * 


Come now the defendants, J. Franklin Bell, Cuno II. Rudolph 
and James F. Oyster as Commissioners of the District of Columbia, 
and, together with Clarence O. Sherrill and David Lynn, as mem¬ 
bers of the Zoning Commission of the District of Columbia, 
32 the Zoning Commission of the District of Columbia, and 
John W. Oehmann, Inspector of Buildings of the District of 
Columbia, and move the Court to dismiss the bill of complaint filed 
herein for the following reasons: 

1. That the bill does not show any facts entitling the plaintiff-the 
relief prayed, or any relief whatsoever. 

2. The said bill does not state any facts giving to a court of equity 
any jurisdiction to grant the relief prayed, or to any relief. 

3. The bill does not contain any facts which entitle the plaintiff 
to institute or prosecute this suit. 

4. The said bill does not state any facts or matters over which a 
court of equity has jurisdiction. 

5. The said bill shows on its face that the relief sought, if granted, 
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would constitute action by this Court which would, in effect, be an 
interference with, a restriction upon, and a review of the proper 
exercise of the discretionarv power of an executive department. 

F. H. STEPHENS, 

JAMES C. WILKES, 

Attorneys for Defendants, 
Excepting 2100 Massachusetts Avenue, Inc. 

Motion of Defendant 2100 Mass. Ave., Inc., to Dismiss. 

Filed December 8, 1924. 

******* 

Comes now the defendant, 2100 Massachusetts Avenue, Inc. and 
moves the court to dismiss the bill of complaint filed herein upon the 
following grounds: 

1. For want of equity appearing upon the face of the hill. 
83 2. That the hill does not show any facts entitling the plain¬ 

tiff to the relief prayed, or any relief whatsoever. 

3. The said hill does not state any facts giving to a court of equity 
any jurisdiction to grant the relief prayed, or any relief. 

4. The bill does not contain any facts which entitle the plaintiff 
to institute or prosecute this suit. 

5. The said hill does not state any facts or matters over which a 
court of equity has jurisdiction. 

6. The said hill shows on its face that the relief sought, if granted, 
would constitute action by this Court which would, in effect, be an 
interference with, a restriction upon, and a review of the proper 
exercise of the discretionary power of an executive department. 

DONALDSON, JOHNSON and FKAILEY, 

A ttorneys for Defendant , 

2100 Massachusetts Ave., Inc. 


Clayton E. Emig. Esq., 

Attorney for Plaintiff, 

410 Fifth Street N. W., 
Washington. D. C.: 


Please take notice that we shall present the above motion for hear¬ 
ing to the Equity Court on Fridav. December 19. 1924 at 10 o’clock 
A. M. or as soon thereafter as counsel can be heard. 

DONALDSON, JOHNSON and FRA I LEY. 

Attorneys for Defendant . 

2100 Massachusetts Ave., Inc. 


• Service of the foregoing motion accepted this 8 day of December, 
1924. 


C. E. EMIG, 
Attorney for Plaintiff. 
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34 Memorandum. 

December 12, 19*24.—Order granting leave to Carrie B. Walsh to 
intervene, filed. 

Intervening Petition of Carrie B. Walsh. 

Filed December 12, 1924. 

* * * * * * * 


The petition of Carrie B. Walsh respectfully represents to the 
Court as follows: 

1. She is a citizen of the I'nitcd States, a resident of the District 
of Columbia and tiles this petition in her own right as hereinafter 
set forth. 

2. Heretofore, to-wit. on the 5th day of August, 1924, the plain¬ 
tiff filed herein his original hill of complaint against the defendants 
praying, among other things, that the defendant, John W. Oeh- 
mann, Inspector of Buildings, and the defendants, the Commis¬ 
sioners of the District of Columbia, and each of them, he enjoined 
from issuing a permit to the defendant, 2100 Massachusetts Avenue. 
Inc., permitting a building to he constructed to a height in excess of 
55 feet on Lots 27, 28, 819 and 820 in Square 67. Washington, I). ('., 
and that the said corporation be further enjoined from erecting on 
said lots any building in excess of 50 feet in height, or upon any part 
of said lots, which said bill of complaint is referred to and made .a 
part hereof. 

3. Petitioner is the owner of a one-half interest in premises, No. 
2020 Massachusetts Avenue, N. W., Washington, I). C., being a large 
mansion home, erected in and upon Lot 6 in Square 95, being the 

southeast corner of 21st Street and Massachusetts Avenue, 
35 Northwest, Washington, I). (\, and situate directly opposite 
the land proposed to he built upon bv the defendant, 2100 
Massachusetts Avenue, Inc., as hereinafter set forth; that the said 
premises owned by the petitioner has been occupied as a private 
dwelling and is still occupied by the petitioner as such, it having 
been the residence and home of herself and family ever since its 
erection. Petitioner further says that the properties immediately 
adjoining and surrounding the aforementioned land which the de¬ 
fendant, 2100 Massachusetts Avenue, Inc., proposes to erect an apart¬ 
ment house, have all been used and occupied as homes and residences 
for many years; that the neighborhood of the said properties is quiet 
and is strictly a residential district of the city of Washington, Dis¬ 
trict of Columbia, which is spacious, peaceful and unencumbered by 
any buildings of a greater height than 60 feet or hv any tenements 
or apartment houses; that most of the persons owning the properties 
in the immediate neighborhood acquired and live upon their premises 
and maintain their properties particularly because of the desirability 
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thereof in being a purely residential district of the best class, and 
because of its quiet, spacious airy and comfortable residential char¬ 
acter, and the freedom of the neighborhood from large, crowded, 
unsightly and undesirable structures, and petitioner has maintained 
her said property as a residence and home for the same reasons. 
Petitioner further says that the character of the said neighborhood 
having become fixed and established through many years prior to 
August 80th, 1020, by the building only of comfortable and desirable 
house- of great value used as homes and residences to the number of 
more than sixty, and of great value as such and without any 
36 discordant structure differing in kind from those already con¬ 
structed, petitioner values her premises peculiarly on account 
of the unique and peculiar desirability thereof, and also because of 
the sentimental value attached to her said home, and also because of 


the peculiar freedom of the section from apartments and tenements. 

Petitioner further says that in recognition of the character of the 
section as developed aforesaid, the Zoning Commission on, to-wit, the 
30th day of August, 1020, in order to preserve the property therein 
restricted said section as purely residential and limited the height 
area to 55 feet, and since said time petitioner and others similarly 
situated have continued to enjoy their homes, dwellings and prop¬ 
erties as heretofore, and the character of the neighborhood as purely 
residential and peculiarly attractive has been preserved, in accord¬ 
ance with the regulations of the said Zoning Commission made in 
accordance with the statute in such case made and provided as here¬ 
inafter set forth. By reason of the foregoing property in this sec¬ 
tion has acquired and maintains greatly enhanced pecuniary value as 
well as beauty, quiet, and attractiveness, and also has become a 
definite element in the general plan and development of the city of 
general value to the community in its health and well being and 
especially and peculiarly so to petitioner. 

4. That on or about ibe 0th day of September. 1022. one John M. 
Donn. not a property owner nor a person interested in any of the 
properties described herein and in the original bill of complaint, but 
solely at the instance and request of an unauthorized real estate 
agent, addressed the Assistant Engineer Commissioner, mak¬ 


ing ‘‘application to the Zoning Commission for extension of 


the 85 foot zone" as more fully appears from a copy of said 
letter marked “Exhibit A” and made a part of the original bill of 
complaint. That in response thereto the Executive officer of the 


Zoning Commission mailed the letter addressed to said Donn dated 


September 13th, 1922. a copy of which is marked “Exhibit B,” and 
made a part of the original bill of complaint. That as a result of 
said application by the said Donn, an advertisement notice was had. 
announcing a public hearing to be held for the purpose of consider¬ 
ing the proposed change of the height and area in the afore-men¬ 
tioned district from 55 feet to 85 feet as more fully appears by refer¬ 
ence to a copy of said advertisement marked “Exhibit C” and made 
a part of the original bill of complaint. That on the 20th day of 
October. 1922. the said Executive officer of said Zoning Commission 
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advised the said Donn that the Zoning Commission had that date 
approved a change in zoning Lots 20, 21, 22, 818, 819 and 820, 27 
and 28 in Square 07, from 55 feet to 85 feet height zone, as will more 
fully appear by reference to a copy of said notification marked “Ex¬ 
hibit D” and made a part of the said original bill of complaint. 

5. That all of said property to which the change in height re¬ 
striction applied is situate on the southwest corner of 21st and Massa¬ 
chusetts Avenue, Northwest, Washington, D. C., immediately op¬ 
posite the property of the petitioner. 

0. Petitioner further says that the defendant, 2100 Massachusetts 
Avenue, Inc., is the owner of the land to which the said increase in 
height restriction was made to apply by the said Zoning 
38 Commission. She further avers that she is advised that the 


Act of Congress of March 1st, 1920, provided in specific terms 
in what manner changes of the existing zoning areas or districts 
may be initiated; that said Act of Congress expressly provides that 
“said Districts so established shall not be changed, except on order 
of said commission after public hearing. Said commission may 
initiate such changes or they may be initiated upon the petition of 
the owners affected.” Petitioner is informed and believes and so 


avers that the initiation of the said proceedings to increase the height 
limit, upon which the order of October 20th, 1922, was issued, was 
and is void and of no effect; that the application of the said Donn 
dated September 9th, 1922, was not such application as was con¬ 
templated by the said Act of March 1st, 1920, for the reason that 
said Donn was neither a property owner affected by said change, nor 
was he a party interested as provided by said statute. That the 
Zoning Commission could initiate such changes only in cases where 
the public health and public safety were involved, or to protect the 
property thereby involved. That in fact no initiation of proceed¬ 
ings was had by said Zoning Commission, either before or after the 
said application of September 9th, 1922, filed by said Donn. That 
the said Zoning Commission, as a body, at no time prior to the 20th 
day of October, 1922, initiate any part of said proceedings resulting 
in the order of October 20th, 1922. That the statutory provision 
intended to protect tlie public health, secure the public safety, and 
to protect property in the District of Columbia, was not applicable to 
the said Donn, as he was neither a “owner of the property affected 
nor a person interested” in said change of height zone from 55 
39 feet to 85 feet. That the notice of October 0th, 1922, being 
“Exhibit C” of the original bill of complaint, was in truth 
and fact never signed by the individual members of the Zoning 
Commission, nor was the hearing held on the 19th day of October, 
1922, attended by a majority of said Zoning Commission, but by 
two or possibly one of its members, neither of whom had been dele¬ 
gated to sit as the representatives of the said Board or Commission. 
That petitioner’s rights are expressly protected by the said Act of 
March 1st, 1920, as the proposed change of height zone from 55 feet 
to 85 feet peculiarly affected petitioner’s property, in that it made it 
possible for the construction and intrusion or undesirable structures 
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opposite her property, thereby affecting the market value of the same 
and making said property less desirable as a residence. 

7. That on or about the latter part of February, 1924, the defend¬ 
ant. 2100 Massachusetts Avenue, Inc., announced that it proposed to 
construct an apartment building 90 feet high, on its afore-described 
property, containing 144 apartments of one, two or three rooms each; 
that immediately on hearing said plans of said defendant more than 
forty property owners and residents of the immediate and near 
vicinity of the said proposed structure filed with the Zoning Com¬ 
mission a petition protesting against tin* granting of a permit in. 
event such application he tiled with the defendant Building Inspector 
of the District, and prayed, among other things, that the height zone 
of said 21st Street and Massachusetts Avenue. N. \V., be reduced from 


90 feet to 00 feet or thereabouts; 


that said Zoning Commission took 


cognizance of said petition tiled on March 3rd. 1924. and supplement 
on March 7th, 1924, and held a hearing on the 20th day of March, 
1924, in the Board Room in said District Building at which 
40 a number of the persons interested attended in person; that 
said Zoning Commissioners on the 21st day of March, 1924, 
upon consideration of said petition of March 3rd, 1924, and March 
7th, 1924. reduced all of the frontage on Massachusetts Avenue lying 
in Square 07 among other portions of said Avenue, from 90 feet to 
00 feet, height zone or district. 


8. That on or about March 15th, 1924, the Building Inspector’s 
office received from the Plumbing Inspector’s office certain applica¬ 
tion and plans, theretofore tiled applying for a building permit to 
construct an apartment building containing 144 apartments having 
one. two or three rooms each, at 2100 Massachusetts Avenue, having 


a height of eight stories or 90 feet, the granting of which permit was 
interrupted by the filing of a certain equity suit by Ruth E. L. 
Larrabee against the defendants herein, in Equity Cause No. 42,370; 
that in said cause, a decree was passed sustaining the said bill in part 
as will more fully appear reference being had to said proceedings, 
proof and decree, entered therein, the material parts of which are 
prayed may be read and considered by the court in connection with 
this petition; that the decree entered therein as will appear by refer¬ 
ence to the record and opinion stated at the conclusion of said hear¬ 
ing. was based largely on the erroneous belief and conclusion that the 
notice published in the Washington Post from October 6th to loth, 
1922, had been formally signed by each of the members of said 
defendant. Zoning Commission. Petitioner is informed and be¬ 


lieves that the said notice of publication calling a public hearing for 
October 19th. referred to as “Exhibit C” to the original bill 
41 herein, was not signed by any one of said Zoning Commis¬ 
sioners, hut had been inserted in response to the written re¬ 
quest or application of the said Donn, of September 9th, 1922. re¬ 
questing that said height area of the District be increased. That 
said fact was not shown to the court, so petitioner is advised, nor to 
the counsel for the plaintiffs therein and, therefore, no objection, 
petitioner is advised, was interposed to the position assumed by the 
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court in basing its decision that the signing of said order of October 
6th, 1922, was in law a sufficient initiation of said proceedings on 
which to base the order of October 20th, 1922, increasing the height 
area from 60 feet to 90 feet. Petitioner is advised that there was no 
initiation on the part of the said Zoning Commission leading up to 
the change of height from 60 feet to 90 feet, except the initiation of 
said application of said Dunn on September 12th, 1922, and that 
said Donn being not a property owner or person interested as con¬ 
templated by said statute, said order of October 20th, 1922, is and 
at all times has been utterly void and of no effect; that the said order 
purporting to increase the height of lots 20 and that portion front¬ 
ing on Massachusetts Avenue was error and the same was not re¬ 
quired by said application. 

9. Petitioner is advised and believes and so avers that the defend¬ 
ant, John W. Oehmann, Inspector of Buildings of the District of 
Columbia, has granted the application of the defendant, 2100 Massa¬ 
chusetts Avenue, Inc., for a permit to erect the proposed building 
eight stories in height, to-wit, 90 feet, on 21st Street, Northwest, 
immediately opposite the property owned by the petitioner, the zone 
height of which has at all times been 55 feet in height, and petitioner 
avers that the zone height of lots 27 and 28 in Square 67 have 

42 never legally been increased to the zone height of 90 feet nor 
any other height than original, to-wit, 55 feet; that all of 

said Square 67, especially the frontage of 21st and Massachusetts 
Avenue, have been declared bv the order of the said Zoning Com¬ 
mission on March 20th, 1924, to be and remain 55 feet in zone 
height; that the erection of said building at 21st Street and Massa¬ 
chusetts Avenue, N. W\, to a height of 90 feet would constitute a 
common nuisance. That upon the granting of the said application, 
the defendant, 2100 Massachusetts Avenue, Inc., has proceeded to 
start the erection of a building to be of a height in excess of 55 feet 
and is pushing the building operations in plain violation of the 
rights of the petitioner and others similarly situated; that the grant¬ 
ing of the said application by the defendants, Inspector of Buildings 
and the Commissioners of the District of Columbia, and the acts of 
the defendant, 2100 Massachusetts Avenue, Inc., in entering upon 
the same, deprives petitioner of property without due process of law, 
contrary to the Federal constitution and particularly to Amendment 
5 thereof; that the acts of the defendants aforesaid constitute an irrep¬ 
arable injury and damage to the property of the petitioner and tends 
to take away from petitioner her property without due process of law 
and to deprive her of her rights without a hearing and without re¬ 
dress, and that the threatened use of the land of the defendant, 2100 
Massachusetts Avenue, Jnc., to the height of 90 feet, and to the 
height of more than 60 feet on any part of said land is contrary to 
the statute in such case made and provided, contrary to the zoning 
regulations and will deprive your petitioner of her rights and prop¬ 
erty contrary to the Federal constitution in that petitioner is 

43 deprived of her property without due process of law by the 
extra judicial proceedings of the Zoning Commission which 
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petitioner is exposed to a great and continued depredation of her 
property which can only be avoided by action of this Honorable 
Court and that the change of the height zone status of the site of 
the projected building complained of is unconstitutional and void 
and oppressive and petitioner, contrary to the zoning law aforesaid, 
is contrary to Article 5 of the amendments to the Federal consti¬ 
tution, no notice of said change having been given and opportunity 
of hearing afforded to your petitioner contrary to the right guaranteed 
by Article 5 of the amendments of the Federal constitution not to be 
deprived of property without due process of law. Petitioner further 
says that the action of the defendant aforesaid in attempting to 
erect a building to a 55 foot height would jeopardize the public 
health and safety and decrease the property value owned by the 
petitioner, both in case of increasing the heat in summer and pre¬ 
venting the sun light in winter time reaching petitioner’s house and 
dwelling; that in case of tire it would greatly increase the tire hazard 
and in many ways make the petitioner’s property far less desirable 
as a private residence for which purpose said district and vicinity is 
now zoned, and greatly damage and deteriorate petitioner’s property. 

Wherefore, petitioner having no adequite remedy at law in the 
premises, prays: 

(1) That she may be made and joined as party plaintiff in the 
above entitled cause. 

(2) That writs of subpoena may issue out of this Honorable Court 
directed to the defendants and each of them to appear herein on a day 

certain and answer the exigencies of this bill. 

44 (3) That an order or decree may be passed herein direct¬ 

ing the withdrawal or cancellation and voiding of the permit 
or consent granted by the defendant, John W. Oehmann and the 
defendants, District of Columbia, to the defendant, 2100 Massa¬ 
chusetts Avenue, Inc., permitting a building to be constructed to a 
height in excess of 55 feet on Lots 27, 28, 819 and 820 in Square 67, 
Washington, D. C., being the 21st Street frontage owned by the said 
defendant corporation as shown on plat made a part of the original 
bill of complaint herein. 

(4) That the defendant, 2100 Massachusetts Avenue, Inc., be en¬ 
joined and restrained from erecting on said Lots 27, 28, 819 and 820 
in Square 67 aforesaid any building in excess of 55 feet in height. 

(5) And for such other and further relief as the nature of this 
case may require and to the court mav seem just and proper. 

CARRIE B. WALSH. 

WILTON J. LAMBERT, 

R. H. YE ATM AN, 

Attorneys for Petitioner, Carrie B. Walsh. 

District of Columbia, ss: 

Carrie B. Walsh being first duly sworn deposes and says that she 
has read over the foregoing petition by her subscribed and knows the 
contents thereof; that the matters and facts therein stated upon her 
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ZONING COMMISSION OF THE DISTRICT OF COLOMBIA 

Washington, August 30, 1920 


ZONING REGULATIONS 
(Corrected to April 15, 1924) 


Whereas the Act of Congress approved March 1, J920, entitled “An 
Act to regulate the height, area and use of buildings in the District of 
Columbia and to create a Zoning Commission and for other purposes” 
(Public No. 153, 66th Congress) provides that within six months after 
passage of said Act and after public notice and hearing, the Zoning Com¬ 
mission shall divide the District of Columbia into certain districts to be 
known respectively as Height, Area, and Use Districts, and shall adopt 
regulations specifying the height and area of buildings thereafter to be 
erected or altered therein, and the purposes for which buildings and prem¬ 
ises therein may or may not be used: 

Now, therefore, the said Zoning Commission after public notice and 
hearing as prescribed by law has established, and by these regulations 
and maps accompanying them, does hereby establish said height, area 
and use districts and it* does hereby adopt the following regulations, under 
the authority of said law and subject to the penalties prescribed in said 
law for the violation of any of said regulations. 

The height, area and use districts prescribed in said regulations are 
shown on the accompanying set of maps of the District of Columbia, 
and the precise boundaries of the district are shown in the “Official Height, 
Area, and Use Atlases,” on file in the office of the Engineer Commissioner 
of the District of Columbia. These maps and atlases are hereby made 
parts of said regulations. 

These regulations shall become effective on and after August 30, 1920. 
and shall remain in force until modified or amended by subsequent regu¬ 
lations adopted by said Zoning Commission after public notice and hearing 
as prescribed by law. 

Except as specifically superceded by these regulations the Building Reg¬ 
ulations shall remain in full force and effect. 

. SECTION I—DEFINITIONS. 

For the purpose of these regulations, certain terms and words are here¬ 
with defined as follows; but such definitions shall not be held to modify 
or affect in any way the legal interpretations of such terms or words where 
used in other regulations. 

Words used in the present tense include the future; words in the 
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singular number include the plural number, and words in the plural 
number include the singular number; the word “lot” includes the word 
“plot”; the word “building” includes the word “structure”; the word 
“shall” is mandatory and not directory. Any words not herein defined 
shall be construed as defined or construed in the Building Regulations. 

Accessory Building: A subordinate building located in and occupy¬ 
ing not more than 30 per cent of the rear yard of the main building, 
whose use is incidental to that of the main building, and which does not 
exceed 15 feet in height above the ground level. 

Alley: A public way designated as an alley in the records of the Sur¬ 
veyor, District of Columbia. 

Apartment: A household unit in a tenement or apartment house, suit¬ 
able for occupancy by one or more persons. 

Area: See Building Area. 

Building: A structure having a roof supported by columns or walls 
for the shelter, support or enclosure of persons, animals or chattel; and 
when separated by division walls from the ground up each portion of 
such building shall be deemed a separate building. 

Building Area: The maximum horizontal projected area of a build¬ 
ing and its accessor)' buildings, excluding open steps, terraces, and cor¬ 
nices. 

Building Line: A line beyond which property owners or others have 
no legal or vested right to extend a building or anv part thereof, with¬ 
out special permission and approval of the proper authorities; ordi¬ 
narily a line of demarkation between public and private property, but 
also applied to a building restriction line, when recorded on the plats of the 
Surveyor s Office, District of Columbia. 

Cellar: That portion of a building below the first floor joists, the 
floor of which is more than one-half the clear ceiling height below the 
adjacent ground. Such a story may not be used for habitation. 

Community House: A group of not more than three single family 
dwellings so designed as to give the appearance of a single building and 
erected simultaneously. (Order of February 8, 1921.) 

Dept of Rear Yard: The mean horizontal distance between the rear 
line of the building and the center line of the alley where an alley exists, 
otherwise the rear lot line. 

Depth of Lot: The mean horizontal distance between the front build¬ 
ing line and the rear lot line. 

District: Sections of the District of Columbia for which the regula¬ 
tions governing the height, the area, or the use of buildings and premises 
are the same. 

Enclosed Court: An open unoccupied space surrounded on all sides by 
w alls, or by walls and a lot line. • 

Garage: Any premises used for housing of steam or motor driven 
vehicles, or where such vehicles are equipped for operation, repaired, or 
kept for hire or sale, not including exhibtion or show rooms for model cars. 

Height of Building: In the 110 foot, 85 foot and 55 foot height dis¬ 
tricts, the height is the vertical distance from the level of the curb opposite 


the middle of the front of the building to the top of any enclosure wall 
or to the highest point of the roof. Provided, that in the 55 foot height 
district in the case of a building located on a terrace the height above the 
curb level may be increased by an amount equal to the height of the ter¬ 
race above the same curb level but not to exceed 5 feet. In the 40 foot 
height district, the height is the vertical distance from the ground level 
at the middle of the front of the building to the ceiling of the top story. 

Height of Court: The vertical distance from the bottom of any open¬ 
ing in such court, necessary for light and ventilation, to the highest point 
of any bounding wall. (Order of December 10, 1920.) 

Home Occupation: An occupation in connection with which there is 
used no sign or display that will indicate from the exterior that the build¬ 
ing is being utilized in whole or in part for any purpose other than that of 
a dwelling; in connection with which,there is kept no stock in trade nor 
commodity sold upon the premises, no person employed other than a mem¬ 
ber of the immediate family residing in the premises, and no mechanical 
equipment used except such as is permissible for purely domestic or house¬ 
hold purposes. 

Hotel: Every place where food and lodging are provided for transient 
guests. 

Length of Open Court: The mean horizontal distance between the 
open and closed ends of the court. 

Lot: The land bounded by definite lines and occupied or to be occu¬ 
pied by a building and its accessory buildings and including the open 
spaces required under these regulations. A lot may or may not be the 
land so recorded on the records of the Surveyor, District of Columbia. 

Lot, Corner: Lot, Triangular: A lot fronting on two or more 
streets at their junction, said streets forming with each other an angle 
of 45 degrees or more, is a corner lot. When the angle formed by the 
intersecting streets is less than 45 degrees, such a lot shall be known as 
a triangular lot. For the purpose of determining the percentage of lot 
occupancy, corner and triangular lots shall be assumed to have an area 
not greater than 5,000 square feet and a frontage not greater than 100 
feet on either of the intersecting streets. 

Lot, Interior: A lot other than a corner lot or triangular lot. 

Lot, Through: An interior lot having frontage on two streets. 

Lot Lines: The lines bounding a lot as defined herein. 

Non-conforming use: A use of a building or premises occupied by 
or, if vacant, classified as, a use that does not conform with the regu¬ 
lations of the use district in which such building or premises is located. 

Open Court: An open unoccupied space on the same lot with a build¬ 
ing, extending to and opening upon a street, alley or yard. 

Percentage of Lot Occupancy: That proportion of such area of a lot 
as lies within lot lines and building lines as defined herein which is occu¬ 
pied or which may be occupied, under these regulations as building area. 

Private Garage: A garage without public repair facilities, of not more 
than 800 square feet and housing not more than four steam or motor driven 
vehicles. 
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Private Stable: A stable housing not more than four horses and four 
vehicles, all the property of the owner of the building. 

Public Garage or Public Stable: A garage or stable other than a pri¬ 
vate garage or stable. 

Rear Yard: An open space on the same lot with a building between 
the rear line of the building and the rear line of the lot, for the full width 
of the lot, and unoccupied except as herein specifically authorized. 

Side Yard: An open unoccupied space on the same lot with a building 
between the building and the side line of the lot extending through from 
the front building line to the rear yard. 

Street: A public highway designated as a street, avenue or road on 
the records of the Surveyor, District of Columbia. 

Story: That portion of a building included between the surface of 
any floor and the surface of the next floor above it, or if there be no floor 
above it then the space between such floor and the ceiling next above it; 
provided, that a cellar shall not be considered a story. 

Square: Land so designated on the records of the Assessor, District of 
Columbia. 

Structural Alterations: Any change in the supporting members of 
a building, such as bearing walls or partitions, columns, beams or girders, 
excepting such alterations as may be required for the safety of the building. 

SECTION II— USE DISTRICTS. 

In order to regulate the location of commerce, business, trades and 
industries, and the location of all building designed or occupied for speci¬ 
fied uses, the District of Columbia is hereby divided into use districts, of 
which there shall be four known as: 

(a) Residential. 

(b) First Commercial. 

(c) Second Commercial. 

(d) Industrial. 

These districts are shown upon the map attached hereto, designated 
as the “Use Map.” 

Except as hereinafter provided, no building shall be erected or altered, 
nor shall any building or premises be used for any purpose other than is 
permitted in the use district in which such building or premises is located. 

SECTION III— RESIDENTIAL DISTRICT. 

In the residential district all buildings and premises, except as other¬ 
wise provided in these regulations, shall be erected for and used exclu¬ 
sively as 

1. Dwellings. 

2. Apartment houses or tenements. 

3. Hotels. 
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4. Lodging or boarding houses. 

5. Churches. 

6. Private Clubs and Fraternity Houses, provided when permit is 
issued there are on file with the Commissioners of the District of Columbia 
the written consents of the owners of 75 per cent of the property within 
200 feet of the proposed establishments. 

7. Hospitals or sanitariums for human beings provided when permit 
is issued there are on file with the Commissioners of the District of Co¬ 
lumbia the written consents of the owners of 75 per cent of the property 
within 200 feet of the proposed establishments. 

8. Institutions of an educational, philanthropic or eleemosynary 
character. 

9. Transportation rights of way or passenger stations. 

10. Farms, truck gardens, nurseries or greenhouses. 

11. Sand, gravel or clay pits. 

The usual accessories of a residence, located on the same lot with that 
residence and not involving the conduct of a business but including the 
office of a physician, dentist or other person residing on the premises and 
including also one private garage located not less than fifty feet back from 
the front building line of such lot or, in the case of a dwelling only, in a 
fireproof compartment, within, adjoining or forming an addition to such 
dwelling, or one private stable not less than fifty feet back of the front 
building line of such lot and opening upon a public alley, and including 
also home occupations engaged in by the occupants of a dwelling not in¬ 
volving the conduct of a business on the premises: Provided, that no win¬ 
dow display nor any sign other than a name plate not exceeding one square 
foot in area, and bearing only the name and occcupation of the occupant 
shall be allowed as appertaining to use as offices or for home occupation 
as permitted under this section. 

Provided, that in the residential district a public garage where no 
repair facilities are maintained, may be established, erected or enlarged 
if, when permit is issued, there are on file with the Commissioners of the 
District of Columbia, the written consents of the owners of 75 per cent 
of (a) the property within the square where it is proposed to establish, 
erect or enlarge such garage, and (b) of all other property within 200 
feet of the proposed establishment: Provided, however, that no part of 
said garage shall be within 75 feet of any street building line. In com¬ 
puting the area of consents required under this regulation, so much of 
the property as is used as public garages or stables shall be counted as 
consenting. The Commissioners of the District of Columbia may deny 
approval of an application for permit to erect such public garage in the 
residential district if, after due public hearing held either on petition 
of residents or of property owners within the area of consents or 
on the initiative of the Commission itself, the Zoning Commission finds 
that the location of a proposed garage, of its entrances, or of its exits is 
such as may cause dangerous or otherwise objectionable traffic conditions. 
And provided, further, that private garages housing not more than two 


5 



steam or motor driven vehicles and not appurtenant to a dwelling may 
be erected without consents when located 50 feet or more back of the 
building line of the nearest street, if abutting and opening directly upon 
a public alley. 

The Commissioners of the District of Columbia may issue permits for 
a period of not more than one year for the erection in the residential 
district of buildings for commerce or industry, where such buildings are 
incidental td the residential development; and may issue permits for tem¬ 
porary use of premises by fairs, circuses or carnivals upon compliance with 
thq Police Regulations of the District of Columbia. 

The said Commissioners may also issue permits for the erection or 
alteration of buildings in the residential district for the housing of switch¬ 
ing equipment and regulators, and for the installation of stationary trans¬ 
formers, for the purpose of supplying electrical service to residential 
property, when in the judgment of the Public Utilities Commission, it be 
necessary to the public convenience and welfare. 


SECTION IV— FIRST COMMERCIAL DISTRICT. 

In the first commercial district all buildings and all premises except 
as otherwise provided in this regulation, may be used for any use permitted 
in the residential district, or for any other use except the following: 

1. Automobile repair shop. 

2. Bakery employing more than 5 persons (see proviso below). 

3. Blacksmith or horseshoeing establishment. 

4. Bottling works. 

5. Carting, express or hauling yard for storage yard other than for 
fuel. 

6. Contractor’s plant or storage thereof. 

7. Cooperage. 

8. Laundry employing more than 5 persons (see proviso below). 

9. Lumber yard. 

10. Public garage or public stable (see proviso below). 

11. Stone yard. 

12. Storage or baling of scrap, paper, rags or junk. 

13. Uses excluded from the second commercial district. 

14. Any kind of manufacture other than manufacture clearly inci¬ 
dental to a retail business conducted on the premises. 

15. Gasoline or oil filling stations. 

Provided: Printing shops and the publishing of a newspaper may be 
permitted in the first commercial district. 

Provided: A bakery or laundry employing more than 5 persons, a 
gasoline or oil filling station, a milk distributing station, a public garage 
in which the repair facilities are incidental to its primary use for storage, 
or a service station adjoining an establishment for the sale of new auto¬ 
mobiles and operated in connection therewith may be established or erected 
in the first commercial district if when permit is issued there are on file 
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with the Commissioners of the District of Columbia the written consents 
of the owners of 75 per cent of the property within 200 feet of the pro¬ 
posed establishment. Provided further, That if such establishment fronts 
on a public alley and no part of it is located in a building any portion of 
which is less than 50 feet back from any 'building line, consents of the 
owners of two thirds of the property within 90 feet of the proposed estab¬ 
lishment shall be required. 

Private garages housing not more than four cars and not more than 
800 square feet may be erected in 1st commercial district without consents 
if located 50 feet back of front building line and if entrance thereto be 
from a public alley. 

In computing the area of consents required under this regulation, so 
much of the area of aU property as is used as a bakery, laundry or milk 
distributing station, or public garage or stable, shall be counted as con¬ 
senting. 

The Commissioners of the District of Columbia may permit car barns, 
electric sub-stations and other public utility uses, not including steam 
power plants, to be erected, established or extended in the first commercial 
district when, in the judgment of the Public Utilities Commission, neces¬ 
sary to the public convenience and welfare. 


SECTION V —SECOND COMMERCIAL DISTRICT. 

In the second commercial district all buildings and all premises except 
as otherwise provided in these regulations, may be used for any use per¬ 
mitted in the residence district or the first commercial district, or for any 
other use except the following: 

1. Abbatoirs. 

2. Acetylene gas manufacture. 

3. Ammonia bleaching powdeu or chlorine manufacture. 

4. Arsenal. 

5. Asphalt manufacture or refining. 

6. Blast furnace. 

7. Boiler works. 

8. Brick, tile, or terra cotta manufacture. 

9. Candle manufacture. 

10. Celluloid manufacture or treatment. 

11. Coke ovens. 

12. Cresote manufacture or treatment. 

13. Disinfectants manufacture. 

14. Distillation of bones, coal or wood. 

15. Dyestuff manufacture. 

16. Exterminators and insect poisons manufacture. 

17. Emery cloth and sandpaper manufacture. 

18. Fat rendering. 
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19. Fertilizer manufacture. 

20. Forge plant. 

21. Gas (heating or illuminating) manufacture. 

22. Glue, size or gelatin manufacture. 

23. Gun powder manufacture or storage. 

24. Fireworks or explosives manufacture or storage. 

25. Incineration or reduction of dead animals, offal or garbage. 

26. Lamp black manufacture. 

27. Lime, cement or plaster of Paris manufacture. 

28. Match manufacture. 

29. Oil cloth or linoleum manufacture. 

30. Oiled, rubber or leather goods manufacture. 

31. Ore reduction. 

32. Paint, oil, shellac, turpentine or varnish manufacture. 

33. Paper and pulp manufacture. 

34. Petroleum refining or storage. 

35. Potash refining. 

36. Printing ink manufacture. 

37. Pyroxlyn manufacture. 

38. Railroad yard or round house. 

39. Rock crusher. 

40. Rolling mill. 

41. Rubber, cacoutchouc or gutta percha manufacture or treatment. 

42. Salt works. 

43. Sauerkraut manufacture. 

44. Sausage manufacture. 

45. Saw mill. 

46. Ship yard. 

47. Shoe blacking manufacture. 

48. Smelting of iron. 

49. Soap manufacture. 

50. Soda and compound manufacture. 

51. Stockyards. 

52. Stone mill or quarry. 

53. Stove polish manufacture. x 

54. Sulphuric, nitric, or hydrochloric acid manufacture. 

55. Tallow, grease or lard manufacture or refining. 

56. Tanning, curing or storage of leather, raw hides or skins. 

57. Tar distillation or manufacture. 

58. Tar roofing or tar waterproofing manufacture. 

59. Tobacco (chewing) manufacture or treatment. 

60. Vinegar manufacture. 

61. Wool pulling and scouring. 
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62. Yeast plant. 

63. And such uses as, in the opinion of the Commissioners of the 
District of Columbia, may become so noxious or offensive by reason of 
the emission of dust, smoke, gas or noise as to justify exclusion from the 
second commercial district. 

All uses authorized for the second commercial district are subject to the 
I limitations of law and municipal regulations. 

SECTION VI.- INDUSTRIAL DISTRICT. 

In the industrial district all buildings and all premises may be used 
without restrictions except such as are imposed by law or municipal regu¬ 
lation. 

SECTION VII— NON-CONFORMING USES. 

The lawful use of a building or premises existing at the time of the 
adoption of these regulations, although such use does not conform with 
the provisions hereof, may be extended throughout the building, provided 
no structural alterations, except those required by law or regulations, is 
made therein and no new building is erected. 

Where structural alterations are made in a building of a non-conform¬ 
ing usd such use shall bo changed to a use consistent with the provisions 
of these regulations for the district in which such building is located. 

If no structural alterations are made, a non-conforming use may be 
changed to a use that is permitted in the most restrictive district in which 
the said non-conforming use is permitted, provided that all other regula¬ 
tions governing the new use are complied with. 

Any building vacant at the time of the adoption of these regulations 
shall be classified according to its previous or intended use, and desig¬ 
nated oh the records of the Zoning Commission, as residential, first com¬ 
mercial, second commercial, or industrial. 

SECTION VIII- HEIGHT DISTRICT. 

In order to regulate the height of buildings, the District of Columbia 
is hereby divided into height districts, of which there shall be four, 
known as: 

(a) 40 foot district. 

(b) 60 foot district. 

(c) 90 foot district. 

' (d) 110 foot district. 

These districts are shown on the map attached hereto designated as 
the “Height Map.” 

Except as herein specifically provided, no building shall be altered, con¬ 
structed or raised so as to exceed the height hereby established for the dis¬ 
trict wherein such building is located. 
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SECTION IX-40 FOOT DISTRICT. 


In the district designated as the 40 foot district on the “Height Map,” 
no building shall exceed 40 feet or three stories in height. 


^ SECTION X-60 FOOT DISTRICT. 

In the district designated as the 60 foot district on the “Height Map,” 
no building shall exceed 60 feet in height, or five stories in height. 


SECTION XI-90 FOOT DISTRICT. 

In the district designated as the 90 foot district on the “Height Map,” 
no building shall exceed 90 feet in height, or eight stories in height. 


SECTION XII-110 FOOT DISTRICT. 

In the district designated as the 110 foot district on the “Height Map,” 
no building shall exceed 110 feet in height. 


SECTION XIII- HEIGHT DISTRICT EXCEPTIONS. 

The foregoing requirements in the height districts shall be subject to 
the following exceptions and regulations: 

1. Grain elevators or gas tanks may be erected not to exceed 110 feet 
in height, upon approval of the Commissioners of the District of Columbia., 

2. The provisions of the Act of June 1, 1910, as to spires, towers, 
domes, pinnacles, pent houses over elevator shafts, ventilation shafts, 
chimneys, smoke stacks, and fire sprinkler tanks, shall continue in full 
force and effect. 

3. In the 90 foot and the 110 foot districts, the maximum heights 
authorized above may be increased by not more than 5 feet if by such 
increased height the building may be made to conform to the height of 
an adjoining building heretofore erected. 

4. The above limits are maximum limits and no building shall ex¬ 
ceed in height those limits imposed by the Acat of Congress approved 
June 1, 1910, regulating the height of buildings in the District of Co¬ 
lumbia, or otherwise imposed by the Building Regulations. 

5. Public or semi-public buildings of an institutional or monumental 
character may exceed the height regulations for the district in which such 
buildings are to be located when set back from the established building 
lines and all lot lines one foot for each foot of excess height. 

6. Churches may be erected to a height in excess of that authorized 
in the district in which located upon the approval of plans by the Com¬ 
missioners of the District of Columbia. 

7. One family dwellings in the 40 foot district may be increased in 
height by not more than 10 feet when two side yards of not less than 
15 feet each are provided. 


8. In the 40 and 55 foot height districts, buildings may be erected 
to a height not exceeding 85 feet, if removed from all lot lines by a 
distance at least equal to the height of the building. 

9. On through lots 100 feet or less in depth the height of building 
may be measured from the curb level of either street. On through lots 
more than 100 feet deep the height regulations and basis of height measure¬ 
ment for the street permitting the greater height shall apply to a depth 
of 110 feet only from that street. 

10. Nothing in these regulations shall prevent the erection in any 
height district of a building complying with the requirements of the 40 
foot height district. 

11. No part of a building erected in an alley or on a lot fronting on 
an alley or alleys only shall be greater in height than its horizontal dis¬ 
tance from the opposite side of the court, alley or open space upon which 
the building fronts or faces; Provided, that if within or adjoining the 
residential district the height to the highest part of the roof shall not 
exceed 40 feet; and Provided further, that if not within or adjoining the 
residential district second-class buildings may be erected to a height of 
35 feet and first-class buildings may be erected to a height not greater 
than that permitted on any street which bounds the square; and Provided 
further, th^t pent houses may be erected to a greater height than any limit 
prescribed lferein when and as the same may be approved by the Com¬ 
missioners of the District of Columbia. The height of a building front¬ 
ing on an alley shall, for the purposes of this regulation, be measured from 
the mean level of the alley at the front of the building. 


SECTION XIV- AREA DISTRICTS. 

In order to regulate the area of yards and courts and the percentage 
of lot which may be occupied by buildings hereafter erected or enlarged, 
the District of Columbia is hereby divided into area districts of which 
there shall be five, known as “A”, “A M restricted, “B”, “C”, and “D”. 
These districts are shown upon the map attached hereto, designated as 
“Area Map.” 

Except as hereinafter provided, no building shall be erected, nor shall 
an existing building be structurally altered, enlarged or rebuilt except in 
conformity with these regulations. No lot area shall be so reduced or 
diminished in area that the yards, courts or open spaces shall be smaller 
than prescribed by these regulations. 

SECTION XV-“A” AREA DISTRICT 

In the “A” area district the minimum dimensions of yards and courts, 
and the maximum percentage of lot occupancy shall be as follows: 

Rear Yard: There shall be a rear yard having a depth of not less 
than 15 per *cent of the depth of the lot. This yard need not exceed 25 
feet in depth, provided it has a depth or not less than 5 inches for each 
foot of building height. 
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Side Y ard: There shall be at least one side yard not less than 5 feet 
wide, nor less than 2 inches wide for each foot of building height, nor 
less than 2 inches wide for each foot of building length. 

Open Court: An open court shall be not less than 5 feet wide nor 
less than 2/ 2 inches wide for each foot of height of such court, nor less 
than 2]/ 2 inches wide for each foot of length of such court from the closed 
end. 

Enclosed Court: An enclosed court shall be not less than 6 feet wide 
nor less than 3 inches wide for each foot of height of such court, nor shall 
its area be less than twice the square of its required least dimension. 

Percentage of Lot Occupancy: No building, with its accessory build¬ 
ings, shall occupy in excess of 40 per cent of an interior lot, nor in excess 
of 50 per cent of a corner lot, nor in excess of 60 per cent of a triangular 
lot. 


SECTION XV (a)-“A” RESTRICTED AREA DISTRICT. 

In the “A” Restricted Area District the minimum dimensions of yards 
and courts, and the maximum percentage of lot occupancy shall be the 
same as for “A” area district, except that hereafter no building shall be 
erected or altered for use as an apartment house, flat, , qt com munity house, 
nor shall any building or premises be used for these purposes?/ 

SECTION XVI-“B” AREA DISTRICT. 

% 

In the "B” area district, the minimum dimensions of yards and courts 
and the maximum percentage of lot occupancy shall be as follows: 

Rear Y ard: On corner lots there shall be a rear yard having a depth 
of not less than 10 per cent, of the depth of the lot, which yard need not 
exeed 15 per cent in depth provided it has a depth of not less than 4 inches 
for each foot of building height. On interior lots there shall be a rear 
yard having a depth of not less than 15 per cent of the depth of the lot, 
which yard need not exceed 20 feet in depth provided it has a depth of not 
less than 4 inches for each foot of building height. 

Side Y ard: A side yard shall be not less than 5 feet wide, nor less 
than 2 inches wide for each foot of building height, nor less than 1 y 2 
inches wide for each foot of building length. 

Open Court: An open court shall be not less than 5 feet wide, nor 
less than 2 l / 2 inches wide for each foot of height of such court, nor less 
than 2 inches wide for each foot of length of such court from the closed 
end. 

Enclosed Court: An enclosed court shall be not less than 6 feet wide, 
nor less than 2 l / 2 inches wide for each foot of height of such court, nor 
shall its area be less than twice the square of its required least dimension. 

Percentage of Lot Occupancy: No building, with its accessory build¬ 
ings, shall occupy in excess of 60 per cent of an interior lot, nor in excess 
of 70 per cent of a corner lot, nor in excess of 75 per cent of a triangular 
lot. 
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SECTION XVII-“C” AREA DISTRICT. 

In the “C” area district, the minimum dimensions of yards and courts 
and the maximum percentage of lot occupancy shall be as follows: 

Rear Yard: On comer lots there shall be a rear yard having a depth 
of not less than 5 per cent of the depth of the lot, which yard need not 
exceed 10 feet in depth provided it has a depth of not less than 3 inches 
for each foot of building height. On interior lots there shall be a rear 
yard having a depth of not less than 10 per cent of the depth of the lot, 
which yard need not exceed 15 feet in depth provided it has a depth of not 
less than 3 inches for each foot of building height. 

Side Yard: A side yard shall be not less than 5 feet wide nor less 
than \y 2 inches wide for each foot of building height, nor less than one 
inch wide for each foot of building length. 

Open Court: An open court shall be not less than 5 feet wide, nor 
less than 2 inches wide for each foot of height of such court, nor less than 
2 inches wide for each foot of length of such court from the closed end. 

Enclosed Court: An enclosed court shall be not less than 6 feet wide, 
nor less than 2 inches wide for each foot of height of such court, nor 
shall its area be less than twice the square of its required least dimension. 
For a building used for dwelling purposes, an enclosed court shall be not 
less than 2y 2 inches wide for each foot of height of such court. 

Percentage of Lot Occupancy: No building, with its accessory build¬ 
ings, shall occupy in excess of 75 per cent of an interior lot nor in excess 
of 90 per cent of a corner or triangular lot; except that a building or that 
portion of a building used for commercial or industrial purposes, with its 
accessories, may occupy 100 per cent of the lot for a height not to exceed 
20 feet. 


SECTION XVIII-“D” AREA DISTRICT. 

In the “D” area district the minimum dimensions of yards and courts 
and the maximum percentage of lot occupancy shall be as follows: Pro¬ 
vided, however, that any building or part of a building designed or used 
as a dwelling, tenement or apartment hereafter erected or structurally 
altered in the “D” area district shall conform with all regulations of the 
“C” area district; and provided further, that any building or part of a 
building used as a hotel or lodging house hereafter erected or structurally 
altered in the “D” area district shall conform with the regulations of the 
“C” area district as to percentage of lot occupancy. (Order of February 
23, 1921.) 

Rear Yard: On interior lots there shall be a rear yard above a hor¬ 
izontal plane 20 feet above the curb level having a depth of not less than 
10 per cent of the depth of the lot, which yard need not exceed 15 feet in 
depth, provided it has a depth of not less than 2 inches for each foot of 
building height. 

Side Yard: A side yard shall be not less than 5 feet wide, nor less 
than 1 inch wide for each foot of building length. 
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Open Court: An open court shall be not less than 5 feet wide, nor 
less than 1J4 inches wide for each foot of height of such court, nor less 
than 1 Yi inches wide for each foot of length of such court from the closed 
end. 

Enclosed Court: An enclosed court shall be not less than 6 feet wide, 
nor less than 2]/2 inches wide for each foot of height of such court, nor 
shall its area be less than twice the square of its required least dimension. 

Percentage of Lot Occupancy: No building, with its accessory build¬ 
ings, shall occupy in excess of 90 per cent of an interior lot. This limit 
shall apply above a horizontal plane 20 feet above the curb level. On 
corner and triangular lots the entire area may be occupied if the provisions 
of the Building Regulations relative to light and ventilation are complied 
with. 


SECTION XIX- AREA DISTRICT EXCEPTIONS. 

The foregoing requirements in the area districts shall be subject to 
the following exceptions and regulations. 

1. All tenements or apartment houses hereafter erected in any dis¬ 
trict containing three or more apartments per floor shall have a side yard 
on each side, provided, however, that in the “B”, “C” and “D” area dis¬ 
tricts this requirement may be waived as concerns a portion of the lot 
not exceeding 45 feet in depth from the front building line. (Order of 
February 23, 1921.) 

2. In computing the percentage of lot occupancy for any building 
on a lot which has an alley on one or more sides, one-half of the area of 
such alley or alleys immediately adjacent to such lot may be assumed 
to be a portion of such lot: Provided, That the area so assumed to be 
a portion of the lot may not be greater than 10 per cent of the lot proper. 
(Order of December 10, 1920.) 

3. A building upon a thorough lot may waive the requirements for a 
rear yard when complying with the percentage of lot occupancy require¬ 
ments: Provided, That in computing the percentage of lot occupancy 
one of the streets upon which said lot abuts may be assumed to be an alley, 
and, Provided further, That when such a building is located between lots 
requiring rear yards on either or both sides, such building on a through 
lot shall provide a court on the side or sides on which the adjoining lots 
are required to provide rear yards. (Order of December 10, 1920.) 

4. In computing the depth of a rear yard or the width of a side yard 
or open court for any dwelling where such yard or court opens onto an 
alley or street, one-half of such alley or street may be assumed to be a 
portion of the yard or court. 

5. Every part of a required yard or court shall be open from its lowest 
point to the sky unobstructed, except for the ordinary projections of sky¬ 
lights above the bottom of such yard or court, and except for the projec¬ 
tions of sills, belt courses, cornices, and ornamental features not to exceed 
4 inches; provided that : 

Open or lattice enclosed fire escapes, the ordinary projections of chim¬ 
neys and flues, and portions of a building which do not extend above the 
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level of the first floor of the main building may be permitted if so placed 
as not to obstruct light and ventilation. 

6. Courts or shafts for bathrooms, toilets, hallways or stairways may 
be of smaller dimensions than herein specified for courts. Such courts or 
shafts and also yards less than 5 feet wide and open or enclosed courts 
not conforming to the requirements of these regulations will be considered 
as part of the building in computing the percentage of lot occupancy, ex¬ 
cept in a building or that part of a building used for business purposes. 

7. On lots having only an alley frontage and for a depth of not ex¬ 
ceeding 25 feet, and on lots which form all or part of a space entirely 
surrounded by alleys, the area requirements of these regulations shall not 
apply. 

8. A community house may waive the requirements of side and rear 
yards for each building of the group provided two side yards each not 
less than 10 feet wide and a rear yard not less than 10 feet deep are pro¬ 
vided for the community house. 

9. In the “A” and “B” area districts, when a side yard other than 
that required is provided, such side yard may, if equivalent in dimensions 
and area, be considered a rear yard. (Order of January 20, 1921.) 

10. In the Residential “A” and “B” area districts, the percentage of 
lot occupancy of interior and corner lots which, on January 11, 1923, 
are occupied by dwellings, may be increased ten per cent to permit the 
erection of one-story private garages only. 

SECTION XX- CERTIFICATES OF OCCUPANCY. 

Hereafter no person shall use or permit the use of any building or 
premises or part thereof hereafter erected, created, changed or converted 
wholly or partly in its use or structure until the Inspector of Buildings 
shall have issued a certificate of occupancy stating that the building and 
premises complies with the building code and the provisions of these regu¬ 
lations ; provided that nothing in this section shall prevent the continuance 
of the present occupancy or use of any premises or of any existing building. 

Certificates issued in conformity with the foregoing paragraph shall, 
except in the case of dwellings or churches, be so conspicuously posted 
in or upon the premises to which they apply that the same may be readily 
seen by anyone entering such premises. (Order of February 8, 1921.) 

Certificates of occupancy and compliance shall be issued within 10 days 
after written application therefor, or, if erection or alteration of buildings 
is contemplated, within 10 days after such erection or alteration is com¬ 
pleted to the point of availability for occupancy and use. 

A record of all certificates shall be kept on file in the office of the 
Inspector of Buildings and copies shall be furnished, on request, to any 
person having a proprietary or tenancy interest in the buildings affected. 
A fee of two dollars shall be charged for each original certificate and 
fifty cents for each copy thereof. 

No permit for excavation for or the erection of any building shall be 
issued before application has been made for a certificate of occupancy. 
No building or premises may be occupied until such certificate shall have 
been issued. 
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SECTION XXI— PLATS. 


All applications for building permits shall be accompanied by a plat 
in duplicate, drawn to scale, showing the actual dimensions of the re¬ 
corded lot to be built upon, all buildings existing upon said lot, the 
sizt of the building to be erected, and such other information as may be 
necessary to provide for the enforcement of these regulations. A careful 
record of such applications and plats shall be kept in the office of the 
Inspector of Buildings. No yard, court or other open space provided about 
any building as required by these regulations shall be used as a yard, court 
or other open space for another building. 


SECTION XXII- GENERAL PROVISIONS. 


When a street as shown on the highway plan is not public property 
and is not indicated as being in any height, area or use district, the des¬ 
ignation of the adjoining square or parcel shall extend to the center line 
of said street. 

Whenever a portion of any district is indicated upon the Height, Area 
and Use Atlases as a strip paralleling an opened or unopened street, the 
width of this strip, unless delimited on the atlas by lot lines or otherwise, 
shall be assumed to be 100 feet measured at right angles from the nearest 
building line of the street to which it is parallel and adjacent. 

Buildings of a non-conforming use and buildings whose height or per¬ 
centage of lot occupancy exceed that authorized in the district in which 
located, when damaged by fire, explosion, act of God or the public enemy, 
to such an extent that the estimated cost of restoration does not exceed 
three-fourths of the actual value of the buildings just prior to said damage, 
shall be considered as partially destroyed and may be restored; Provided, 
That no frame building that has been damaged by fire or otherwise more 
than one-half of its original value shall be restored with the fire limits 
as provided by the building regulations of the District of Columbia. 

These regulations are subject to all limitations imposed by Act of Con¬ 
gress approved March 1, 1920 (Public No. 153, 66th Congress). 

The provisions of these regulations shall be enforced by the Commis¬ 
sioners of the District of Columbia, and said Commissioners are hereby 
authorized to interpret and apply the same. Appeals from the decision 
of the Commissioners of the District of Columbia may be taken to the 
Zoning Commission. 

Any person violating any provision of these regulations the violation 
of which is not provided for by the Act under which they are made shall 
be liable to a fine of not more than $100 per day for each and every day 
such violation shall be permitted to continue. (Order of February 8, 1921.) 
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[Public —No. 153— 66th Congress.] 

[H. R. 6863.] 

An Act to regulate the height, area, and use of buildings in the District 
of Columbia and to create a Zoning Commission, and for other purposes. 

“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled. That to protect the public health, 
secure the public safety and to protect property in the District of Columbia 
there is hereby created a Zoning Commission, which shall consist of the 
Commissioners of the District of Columbia, the officer in charge of public 
buildings and grounds of the District of Columbia and the Superintendent 
of the United States Capitol Building and Grounds, which said commis¬ 
sion shall have all the powers and perform all the duties hereinafter speci¬ 
fied and shall serve without additional compensation. Such employees 
of the government of the District of Columbia as may be necessary to 
carry out the purposes of this Act shall be assigned to such duty by the 
Commissioners of the District of Columbia without additional compen¬ 
sation. 

There is hereby authorized for the expenses of said commission, includ¬ 
ing the employment of expert services and all incidental and contingent 
expenses, a sum not to exceed $5,000, payable cne-half out of any money 
in the United States Treasury not otherwise appropriated and the other 
half out of the revenues of the District of Columbia.” 

“Sec. 2. That within six months after the passage of‘this Act and 
after public notice and hearing as hereinafter provided, the said com¬ 
mission shall divide the District of Columbia into certain districts, to be 
known, respectively, as height, area, and use districts, and shall adopt 
regulations specifying the height and area of buildings thereafter to be 
erected or altered therein and the purposes for which buildings and 
premises therein may be used: Provided, That such regulations may 
differ in the various districts: Provided further, That the permissible 
height of buildings in any district shall not exceed the maximum height 
of building now authorized upon any street in any part of that district 
by the Act of Congress approved June 1, 1910, and amendments thereto, 
regulating the height of buildings in the District of Columbia: And 
provided further. That no such districts shall be established, nor shall 
any regulations therefor be adopted, nor shall the height, area, or use 
of buildings to be erected therein be prescribed until said commission 
has afforded persons interested an opportunity to be heard at a public 
hearing as hereinafter provided: And provided further. That in resi¬ 
dence districts the usual accessories of a residence located on the same 
lot including the office of a physician, dentist, or other person, and in 
eluding a private garage containing space for not more than four auto¬ 
mobiles, shall not be prohibited.” 

“Sec. 3. That wherever, under the provision of this Act, it is re¬ 
quired that a public hearing shall be held, notice of the time and place 
of such hearing shall be published for not less than ten consecutive days 
in one or more newspapers of general circulation printed and published 
in the District of Columbia; and such public hearing may be adjourned 
from time to time: Provided, That if the time and place of the ad- 
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journed meeting is publicly announced when the adjournment is had, no 
further notice of such adjourned meeting need be published.” 

“Sec. 4. That after the public hearings herein provided for shall 
have been concluded, said commission shall definitely determine the num¬ 
ber and boundaries of the districts which it is hereby authorized and di¬ 
rected to establish, and shall specify the height and area of the buildings 
which may thereafter be erected therein, and shall prescribe the purposes 
for which such buildings thereafter erected may or may not be used. Said 
districts so established shall not be changed except on order of said com¬ 
mission after public hearing. Said commission may initiate such changes, 
or they may be initiated upon the petition of the owners affected. Where 
the proposed change is to add a contiguous area to a use, height, or area 
district, the owners of at least 50 per centum of the street frontage pro¬ 
posed to be changed must join in the petition: Provided, That if the front¬ 
age proposed to be changed is not a contiguous area, the owners of at least 
50 per centum of a frontage within the area not less than three blocks 
in length must join in such petition before it may be considered by said 
commission. No such change shall be made, either by said commission on 
its own motion or upon such petition, except with the unanimous vote of 
said commossion, if the owners of at least 20 per centum of the frontage 
proposed to be changed protest against such change.” 

“Sec. 5. That said commission is authorized and empowered to make 
such orders and adopt such regulations not inconsistent with law as may 
be necessary to accomplish the purposes and carry into effect the provisions 
of this Act: Provided, That no order or regulation so adopted shall re¬ 
quire any change in the plans, construction or designated use of (a) a 
building for which a permit shall have been issued, or plans for which 
shall be on file with the inspector of buildings of the District of Columbia 
at the time the orders or regulations authorized under this Act are pro¬ 
mulgated; or (b) a permit for the erection of which shall be issued within 
thirty days after promulgation of the orders or regulations authorized or 
adopted under this Act and the construction of which in either of the 
above cases shall have been diligently prosecuted within a year from the 
date of such permit and the ground story framework of which, including 
the second tier of beams, shall have been completed within said year, and 
which entire building shall be completed according to such plans within 
two years of the date of the promulgation of such orders or regulations; 
or (c) prevent the restoration of a building partially destroyed by fire, ex¬ 
plosion, act of God or the public enemy or prevent the continuance of the 
use of such building or part thereof as such use existed at the time of such 
partial destruction, or prevent a change of such existing use except under 
limitations provided herein in relation to existing buildings and premises: 
Provided further. That no frame building that has been damaged by fire 
or otherwise more than one-half of its original value shall be restored 
within the fire limits as provided by the buildings regulations of the Dis¬ 
trict of Columbia; or (d) prevent the restoration of a wall declared un¬ 
safe by the inspector of buildings of the District or by a board of survey 
appointed in accordance with an existing law or regulation.” 

“Sec. 6 . That any lawful use of a building or premises existing at 
the time of the adoption of orders and regulations made under the author- 
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ity of this Act may be continued, although such use does not conform with 
the provisions hereof or with the provisions of such orders and regulations; 
and such use may be extended throughout the building, provided no struc¬ 
tural alteration, except those required by law or regulation, is made therein 
and no new building is erected. Where the boundary line of any use dis¬ 
trict divides a lot in a single ownership at the time of the adoption of 
orders and regulations under the authority of this Act, the commission 
may permit a use authorized on either portion of such lot to extend to the 
entire lot, but not more than twenty-five feet beyond the boundary line 
of the use district.” 

“Sec. 7. That maps of the districts established by said commission 
and copies of all orders and regulations as to the height and area of 
buildings to be erected therein and as to the uses to which such build¬ 
ings may be lawfully devoted, and copies of all other official orders and 
regulations of the commission shall be filed in the office of the Engineer 
Commissioner of the District of Columbia. Copies of all orders and regu¬ 
lations shall be published in one or more newspapers printed in the Dis¬ 
trict of Columbia for the information of all concerned.” 

“Sec. 8. That it shall be unlawful to use or permit the use of any 
building or premises or part thereof hereafter created, erected, changed, 
or converted wholly or partly in its use or sl.ucture until a certificate 
of occupancy shall have been issued by authority of said zoning com¬ 
mission.” 

“Sec. 9. That buildings erected, altered, or raised, or converted in 
violation of any of the provisions of this Act or the orders and regu¬ 
lations made under the authority thereof are hereby declared to be com¬ 
mon nuisances; and the owner or person in charge of or maintaining any 
such buildings, upon conviction on information filed in the police court 
of the District of Columbia by the corporation counsel or any of his as¬ 
sistants in the name of said District, and which court is hereby authorized 
to hear and 1 determine such cases, shall be adjudged guilty of maintaining 
a common nuisance, and shall be punished by a fine of not more than $100 
per day for each and every day such nuisance shall be permitted to continue 
and shall be required by said court to abate such nuisance. The corpora¬ 
tion counsel of the District of Columbia may maintain an action in the Su¬ 
preme Court of the District of Columbia in the name of the District of 
Columbia to abate and perpetually enjoin such nuisance.” 

“Sec. 10. That the Commissioners of the District of Columbia shall 
enforce the provisions of this Act and the orders and regulations adopted 
by said Zoning Commission under the authority thereof, and nothing 
herein contained shall be construed to limit the authority of the Commis¬ 
sioners of the District of Columbia to make municipal regulations as here¬ 
tofore : Provided, That such regulations are not inconsistent with the 
provisions of this law and the orders and regulations made thereunder. 
In interpreting and applying the provisions of this Act and of the orders 
and regulations made thereunder they shall be held to be the minimum 
requirements for the promotion of the public health, safety, comfort, con¬ 
venience, and general welfare. This Act shall not abrogate or annul any 
easements, covenants, or other agreements between parties: Provided, 
hoivever. That as to all future building construction or use of premises 
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where this Act or any orders or regulations adopted under the authority 
thereof impose a greater restriction upon the use of buildings or premises 
or upon height of building, or requires larger open spaces than are im¬ 
posed or required by existing law, regulations, or permits, or by such ease¬ 
ments, covenants, or agreements, the provisions of this Act and of the 
orders and regulations made thereunder shall control.” 

“Sec. 11 . That all laws or parts of laws and regulations in conflict 
with the provisions of this Act are hereby repealed.” 

“Approved, March 1, 1920.” 


ity of this Act may be continued, although such use does not conform with 
the provisions hereof or with the provisions of such orders and regulations; 
and such use may be extended throughout the building, provided no struc¬ 
tural alteration, except those required by law or regulation, is made therein 
and no new building is erected. Where the boundary line of any use dis¬ 
trict divides a lot in a single ownership at the time of the adoption of 
orders and regulations under the authority of this Act, the commission 
may permit a use authorized on either portion of such lot to extend to the 
entire lot, but not more than twenty-five feet beyond the boundary line 
of the use district.’* 

“Sec. 7. That maps of the districts established by said commission 
and copies of all orders and regulations as to the height and area of 
buildings to be erected therein and as to the uses to which such build¬ 
ings may be lawfully devoted, and copies of all other official orders and 
regulations of the commission shall be filed in the office of the Engineer 
Commissioner of the District of Columbia. Copies of all orders and regu¬ 
lations shall be published in one or more newspapers printed in the Dis¬ 
trict of Columbia for the information of all concerned.” 

“Sec. 8. That it shall be unlawful to use or permit the use of any 
building or premises or part thereof hereafter created, erected, changed, 
or converted wholly or partly in its use or sl ucture until a certificate 
of occupancy shall have been issued by authority of said zoning com¬ 
mission.” 

“Sec. 9. That buildings erected, altered, or raised, or converted in 
violation of any of the provisions of this Act or the orders and regu¬ 
lations made under the authority thereof are hereby declared to be com¬ 
mon nuisances; and the owner or person in charge of or maintaining any 
such buildings, upon conviction on information filed in the police court 
of the District of Columbia by the corporation counsel or any of his as¬ 
sistants in the name of said District, and which court is hereby authorized 
to hear and 1 determine such cases, shall be adjudged guilty of maintaining 
a common nuisance, and shall be punished by a fine of not more than $100 
per day for each and every day such nuisance shall be permitted to continue 
and shall be required by said court to abate such nuisance. The corpora¬ 
tion counsel of the District of Columbia may maintain an action in the Su¬ 
preme Court of the District of Columbia in the name of the District of 
Columbia to abate and perpetually enjoin such nuisance.” 

“Sec. 10. That the Commissioners of the District of Columbia shall 
enforce the provisions of this Act and the orders and regulations adopted 
by said Zoning Commission under the authority thereof, and nothing 
herein contained shall be construed to limit the authority of the Commis¬ 
sioners of the District of Columbia to make municipal regulations as here¬ 
tofore: Provided, That such regulations are not inconsistent with the 
provisions of this law and the orders and regulations made thereunder. 
In interpreting and applying the provisions of this Act and of the orders 
and regulations made thereunder they shall be held to be the minimum 
requirements for the promotion of the public health, safety, comfort, con¬ 
venience, and general welfare. This Act shall not abrogate or annul any 
easements, covenants, or other agreements between parties: Provided, 
however. That as to all future building construction or use of premises 
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where this Act or any orders or regulations adopted under the authority 
thereof impose a greater restriction upon the use of buildings or premises 
or upon height of building, or requires larger open spaces than are im¬ 
posed or required by existing law, regulations, or permits, or by such ease¬ 
ments, covenants, or agreements, the provisions of this Act and of the 
orders and regulations made thereunder shall control.” 

“Sec. 11. That all laws or parts of laws and regulations in conflict 
with the provisions of this Act are hereby repealed.” 

“Approved, March 1, 1920.” 
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personal knowledge are true and those stated upon information and 
belief, she believes to be true. 

CARRIE B. WALSH. 


45 Subscribed and sworn to before me this 20th day of No¬ 
vember, 1924. 

[seal.] GEORGE B. FRASER, 

Notary Public in and for the District of Columbia. 
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Exhibits to Bill. 
Filed Jan. 12, 1925. 


(Here follows Exhibit A, marked pages 46-67.) 
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68 Dupont Circle Citizens' Association. 

Washington, D. C. 

Officers: Gen. M. M. Macomb, Pres.; Snowden Ashford, Vice- 
Pres.; Mrs. Richard Wainwright, Vice-Pres.; Mrs. Win. B. Ridgely, 
Sec’y; Capt. Clayton E. Emig, Asst. Sec’y; L. E. Schreiner, Treasurer. 

Executive Committee: Officers of Association, Chairmen Standing 
Committees. 

Streets and Parks: Capt. A. J. Gore, Chairman. 

Education: Snowden Ashford, Chairman. 

Utilities: A. K. Phillips, Chairman. 

Membership: T. Percy Myers, Chairman. 

Legislation, (’apt. C. E. Emig, Chairman. 

Health and Recreation: Dr. E. L. Le Merle, Chairman. 

Taxation, C. II. Bradley, Chairman. 

Housing: Mrs. Archibald Hopkins, Chairman. 

Meetings: 1st Monday each month, 4:4”) p. m. 


March 7, 1924. 

To the Zoning Commissioners of the District of Columbia. 

Sirs: 

We the undersigned, hereby respectfully petition your honorable 
bodv to reconsider the order passed on the 20th day of October 1922. 
in file number E. D. 178.275 affecting the zoning height of lots 27, 
22, 818, 819, and 820 in square 07 , Washington, D. C. whereby the 
zone height of said lots was attempted to he increased from the 55 
feet neight to the 85 feet height zone, on the application of John M. 
Dunn. Architect for the purpose of constructing an apartment house 
on said property at Massachusetts avenue and 21st street for the rea¬ 
son that said order was signed without giving to your petitioners the 
usual customary notice either by letter or summons through the 
medium of the Metropolitan Police Force, and the United States 
mail. Your petitioners represent that the said action was taken 
without complying with provisions of section 4. of said Act of March 
1st 1920. and without complying with the Zoning Regulations pro¬ 
mulgated by your honorable body. 

We further petition vour honorable body to reinstate the 
69 height zone of fifty-five feet to each of said lots above enumer¬ 
ated and to such other lots along Massachusetts avenue as may 
seem proper and to forthwith vacate and set aside said order of Oc¬ 
tober 20 1922. and to restore in place thereof the said height of 55 
feet height zone existing prior to the said 20 day of October. 1922. 

Mrs. H. C. Rowland, 2882 Massachusetts avenue. 

Mrs. C. J. Train, 1642 Connecticut avenue. 

Emma S. Shepard, 2027 Massachusetts ave. 

Bessie J. Kibbey, 2025 Massachusetts ave. 
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Ruth L. Larrabee, 1514 21st street. 

Mrs. P. H. Sheridan, 2211 Massachusetts ave. 

Grace D. Litchfield, 2010 Mass. Ave. 

Kate D. Ridgely, 1908 Q St, N. W. 

Margaret M. Cullen, 1600 Massachusetts ave. 

Mary S. Strauss, 2208 Massachusetts ave. 

A. D. Addison, 2009 Q Street, N. W. 

70 Washington, D. C., March 3, 1924. 

To the Honorable the Zoning Commission of the District of Co¬ 
lumbia. 

Gentlemen : 

We the undersigned residents and property owners residing in the 
vicinity of Massachusetts avenue and Twenty-first street, Northwest, 
owners of the properties mentioned opposite our signatures hereto 
attached petition your honorable body to grant us a hearing, with 
respect to a change and modification of the Zoning regulation now in 
force, affecting the height and character of buildings authorized to be 
constructed and used as apartment houses and tenements at the inter¬ 
section of said Massachusetts avenue and Twenty-first street. 

We further petition your honorable body to reduce the height of 
said buildings for apartment and tenement use from ninety feet to a 
less height, so as to make impracticable the construction of a tene¬ 
ment house at said point. 

We further represent that we occupy and own the buildings men¬ 
tioned opposite our signatures as our homes and places of residence, 
and that we believe the construction of an apartment house of 175 
apartments on so small a space of ground if* nothing more than a 
tenement, which if permitted to exist, would greatly depreciate the 
value of our respective homes and disturb the quietude of our com¬ 
munity. as now constituted. We further petition that no permit be 
granted for the construction of such a tenement, at the above loca¬ 
tion in event an application be filed until vour petitioners have first 
been heard, with respect to said modification of said regulations. 

Nanio of owner. Street number. Washington, I). C. 

Mrs. Thomas F. Walsh, 2020 Massachusetts Avenue, “ “ 

Coleman Jennings, 21st and Massachusetts ave. 

Duncan Phillips, Connecticut Ave. and Dupont Circle. 

Emma S. Shepard, 2027 Massachusetts Ave. 

Bessie J. Kibbev, 2025 Massachusetts Ave. 

Mrs. Charles Ffoulke, 2011 Massachusetts Ave. 

George P. Scriven, 1825 23rd St. 

Julia D. Strong, 3 Dupont Circle. 

Duncan C. Phillips, 21st and Q Sts. 

Margaret M. Cullen. 1600 Massachusetts Ave. 

C. H. Stockton, 2017 Q St. 

Miss Leaplev, Massachusetts Ave. 
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Name of owner. Street number. Washington. D. C. 

C. P. Townsley, 2005 O St. 

Gertrude I). Hitter, 2107 Massachusetts Ave. 

Henry B. Spencer, 2010 Massachusetts Ave. 

Kate Peering Hidgely, 1008 Q Street. 

John A. Johnson, 2111 Massachusetts Ave. 

Marv S. Strauss, 2208 Massachusetts Ave. 

Elizabeth B. Bliss, 1621 21st Street. 

Mrs. P. H. Sheridan, 2211 Massachusetts Ave. 

Caroline H. Addison, 2009 Q St. 

Grace I). Litchfield, 2010 Massachusetts Ave. 

I>arz Anderson. 2118 Massachusetts Ave. 

Mrs. J. W. MacMurrav, 2228 Massachusetts Ave. 

Thomas \V. Lockwood. Jr., 2212 Massachusetts Ave. 

Edward Morse, 2023 Massachusetts Ave. 

Win. A. Mofiitt, 2010 Massachusetts Ave.' 

71 Mrs. A. C. Downing, 2030 Hillyer PI. 

Mrs. R. II. Chapman, 2029 Q St. 

Mrs. G. X. McLanahan. 2031 Q St. 

Mary S. Townsend, 2121 Massachusetts Ave. 

Eva R. Bowie, 2007 Massachusetts Ave. 

Henry Fitzhugh, 2253 Sheridan Circle. 

Carroll Fitzhugh, 2253 Sheridan Circle. 

Charles P. Stone. Jr., 2021 Massachusetts Ave. 

Florence Worthington. 2015 Massachusetts Ave. 

Mrs. Elizabeth C. Yanderpool. 2011 Mass. Ave. 

Mr. and Mrs. Archibald Hopkins, 1826 Mass. Ave. 

72 Order of Dismissal. 

Filed February 9, 1925. 

******* 

This cause coming on for a hearing upon defendants* motion to 
dismiss the amended and supplemental bill of complaint filed herein, 
and it being agreed that said motion to dismiss should also be con¬ 
sidered as applying to the intervening petition filed by Carrie B. 
Walsh in said cause, it is this 9th dav of February, 1925, 

Adjudged, ordered and decreed, that said motion to dismiss said 
amended and supplemental bill of complaint and said intervening 
petition be, and the same hereby is, granted, and said bill and said 
intervening petition are herebv dismissed. 

A. A. HOEHLING, 

Justice. 

From the foregoing decree the plaintiff and Intervener note an 
appeal in open court which is allowed. The penalty of the bond 
for costs is fixed at $100, or $50 to be deposited in lieu of a bond for 
costs. 

A. A. HOEHLING, 

Justice. 
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Memorandum. 


March 5, 1025.—$50 deposited by R. H. Yeatman in lieu of ap¬ 
peal bond on appeal of Intervener Carrie B. Walsh, et al. 

73 Assignment of Errors. 


Filed April 3, 1925. 

******* 

The Court erred as follows: 


1. In holding that the Zoning Commission had jurisdiction to 
consider the application of John H. Donn, dated September 0, 1922, 
requesting change of height district of lots 27 and 28, in square 07, 
from 55 feet height district to 85 feet, while lots 819 and 820 im¬ 
mediately adjacent thereto were zoned 55 feet, unless said Dunn was 
the owner of said lots, and his application was accompanied by “50 
per centum of the frontage within the area, not less than three blocks 
in length'' joining in said application. 

2. in holding that the Zoning Commission had authority to dele¬ 

gate its i>oWei's of administration in matters of discretion so as to 
permit the “Chairman of the Commission and its Executive Officer 
to grant and advertise hearings” * * * as in the opinion of 

the Chairman seem advisable” to the end that the said chairman 


and executive officer were permitted to pass upon and exercise their 
individual judgment and discretion on matters which said Act of 
March 1st 1920 vested exclusively in the said Zoning Commissioners. 

3. In holding that the Zoning Commission was justified in con¬ 
sidering the application of said Donn, who was not a property owner 
nor interested therein, to change the height zone of said lols 27 and 
28 in said square 67, without considering the rights and privileges 
of the plaintiff and those “persons interested” whose lands abutted 
thereon for three squares immediately adjacent thereto. 

4. In holding that the Zoning Commission had jurisdic- 
74 tion to change the height zone of lots 27, 28, 819 and 820 in 
said Square 67, unless such change was necessary “to protect 
the public health, secure the public safety, and to protect property 
in the District of Columbia.” 


5. In holding that notwithstanding the plaintiff and property 
owners appealed by written petitions filed March 4th and 7th 1924, 
with the Zoning Commissioners requesting a change of zoning 
height on all properties in Square 67, facing on Massachusetts avenue 
and 21st Street, N. W. reducing said height from 90 feet to 60 feet, 
to consider and grant an application to build on lots 27, 28, 819 and 
820, to a height of 90 feet, after the said Zoning Commission had 
reduced the height zone to 60 feet on all lots in said square, as re¬ 
quested in said applications of March 4th and 7th 1924. 

6. In holding that the Zoning Commission, initiated, of its own 
motion the proceedings to increase the height zone, by publishing 


32 


E. A. VARELA ET AL. VS. J. F. BELL ET AL. 


Older of October 8tli 1922. in said lots 27, 28, 819, 820, 818, 20, 21 
and 22 in square 07, though all of said acts and proceedings had been 
initiated by their executive officer, and not bv said Commission. 

7. In holding that the Zoning Commission did not deprive the 
plaintiff, and Intervener, of their property rights, “without due pro¬ 
cess of law, contrary to the Constitution, and particularly amend¬ 
ment numbered five, and in holding that the acts of the defendants 
herein did not constitute an irreparable injury and damage to the 
lands of the plaintiff and intervener; depriving them of their rights 
to a hearing, and their day in Court, and that said action and pro¬ 
ceeding was and is contrary to the statute in such cases made 
7.7 and provided. 

8. In holding that the action of the Zoning Commission 
did not jeopardize, the public health, and the public safety, and 
depreciate the property values in the immediate vicinity, and espe¬ 
cially the properties of the plaintiff and intervener. 

9. In holding that the said bill and intervening petition did not 
state facts giving a court of equity jurisdiction to grant the relief 
prayed. 

19. In holding that said bill and intervening petition, did not 
state facts, which entitled the plaintiff to institute and the inter¬ 
vener to intervene and prosecute their cause in equity. 

11. In holding that said bill and intervening petition do not state 
facts which give a court of equity jurisdiction. 

12. In holding that granting relief would constitute action in 
effect be an interference with the restriction upon and a review of 
the proper exercise of the discretionary power of an executive depart¬ 
ment of the Government. 

13. In dismissing the original, amended-supplemental bill and 
intervening petition. 

CLAYTON E. EMIG, 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 
Attorneys for Plaintiff and Intervener. 


70 To F. IT. Stephens, Corporation Counsel, Donaldson, Johnson 
and Frailev. Attornevs for defendants 1 to 8. 

Gentlemen: Please find copies of assignments of errors and 
designation of record for Appeal in re Verela vs. Bell et al. this day 
filed with the Clerk of the Court. 

Very truly, CLAYTON E. EMIG. 

Designation of Record. 

Filed April 3, 1925. 

******* 

Morgan H. Beach. Clerk of said Court: 

The clerk will please prepare and include the following papers in 
the record on appeal: 
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1. Bill of complaint, and amended-supplemental bill, and all ex* 
hibits. 

2. Intervening petition of Carrie B. Walsh, and all exhibits. 

3. Motions of defendants 1, 2, 3, 4, 5, 6, and 7 to dismiss bills. 

4. Motion of defendant 8, to dismiss bills. 

5. Decree dismissing bill, amended-supplemental bill and inter¬ 
vening petition, and notation of appeal; deposit $50 in lieu of bond. 

6. Assignment of errors. 

7. This designation of record. 

CLAYTON E. EMIG, 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 
Attorneys for Plaintiff and Intervener. 

77 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
76, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 42937 in Equity, wherein Ed¬ 
mund A. Varela is Plaintiff and J. Franklin Bell, et al., as Commis¬ 
sioners of the District of Columbia and as members of the Zoning 
Commission, et al. are Defendants, as the same remains upon the files 
and of record in said court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
18th day of May, 1925. 

[Seal Supreme Court of the District of Columbia.] 


E. W. 


MORGAN H. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia, Supreme Court. No. 
4343. Edmund A. Varela et al., appellants, vs. J. Franklin Bell 
et al. Court of Appeals, District of Columbia. Filed Jun. 8, 1925. 
Henry W. Hodges, clerk. 
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IN THE 


Court of Appeals of the district of Columbia 

January Term, 1925. 


No. 4343. 


Edmund A. Varela and Carrie B. Walsh, Intervenor, 

Appellants, 


vs. 


J. Franklin Bell, et al. 


No. 4270. 

Ruth E. L. Larabee, et al., Appellants, 

vs. 

J. Franklin Bell, et al. 


JOINT BRIEF OF APPELLANTS. 


STATEMENT OF PLEADINGS. 

In case No. 4343, the appeal seeks review of a de¬ 
cree of the lower court dismissing a bill and interven¬ 
ing petition, for want of equity and an interference 
with the discretionary power of an executive depart¬ 
ment of the government. (R. Varela 30.) 

The appellant, Varela, filed his original bill on Au¬ 
gust 5, 1924, to enjoin the defendants, Commissioners 


2 


of the District, and the defendant, Inspector of Build¬ 
ings, from issuing a building permit to the defendant 
2100 Massachusetts Avenue, Incorporated, to construct 
an apartment or tenement building at 2100 Massa¬ 
chusetts Avenue, Northwest, Washington, District of 
Columbia, to a height in excess of fifty five feet on lots 
27, 28, 810, 820 in square 07 as shown on plat Exhibit 
G (R. Varela 10). On November 14th, 1024, appellant 
filed his amended and supplemental bill, setting up 
that after filing his original bill, and service upon the 
defendants, Commissioners and Inspector of Buildings 
for the District, the said building permit was actually 
issued to the defendant, 2100 Massachusetts Avenue, 
Inc., and prayed that the said building permit be de¬ 
clared void and vacated and of no effect. The defend¬ 
ants filed their motions to dismiss said original and 
amended and supplemental bills on the 8th day of De¬ 
cember, 1024. By leave of Court Carrie B. Walsh, on 
December 12, 1024, filed her petition as intervenor, 
being in all respects similarly situated with refer¬ 
ence to the construction of said building. (R. Varela 
21 to 20.) On February 0, 1025, the Court below en¬ 
tered a decree dismissing said original and supple¬ 
mental bills and the intervening petition, for want of 
equity, and an interference with the discretionary 
power of the executive department. (R. Varela 30.) 

Reference is here made to the appeal taken in case 
No. 4270 by Ruth E. L. Larrabee, Sarah C. Foulke, 
Bessie J. Kibbey, Thomas J. Lockwood, Jr., Mrs. P. H. 
Sheridan, A. D. Addison, Emma S. Shepard, and Mary 
Scott Townsend, whose places of residence are in the 
immediate vicinity of the proposed construction and 
maintenance of the apartment building at 2100 Massa¬ 
chusetts Avenue, Northwest, wherein they sought to 
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enjoin the same defendants in case No. 4343, with 
respect to the same construction and maintenance of 
said apartment building. The defendants and issues 
involved are identical in both cases. On March 22, 
1924, Ruth E. L. Larrabee filed her original bill to en¬ 
join the defendants from issuing a permit and con¬ 
structing an apartment building in excess of 55 feet 
in height, on said premises. On April 23, 1924, all the 
defendants moved to dismiss said original bill for want 
of equity. On April 29, 1924, by leave of Court, an 
amended bill of complaint was filed by said appellants, 
and others who have since withdrawn from this appeal. 
(R. Larabee (15.) On May 9, 1924, the Court below con¬ 
sidered the several motions of the defendants to dis¬ 
miss the original and amended bills, overruled said 
motions and gave leave to answer. (R. Larrabee 29.) 
On May 21, 1924 and May 28, 1924, the defendants 
filed their answers. On June 12, 1924, the following 
stipulation was entered into between the parties. (R. 
Larrabee 42): 

“It is agreed between the parties that the facts 
are such that the plaintiffs are entitled to equitable 
relief, if the action of the Zoning Commission in 
the premises, preceding the order of October 20, 
1922, be invalid, or if said order be invalid, so far 
as it relates to the property in this case, but if 
such proceedings and order be valid, the bill shall 
be dismissed; and that if such proceedings and 
order be valid as to part of said property and in¬ 
valid as to the remainder the equitable relief shall 
be proportioned accordingly. And that in the 
trial of this cause evidence need be presented only 
as to such matters. 

On June 23, 1924, the Court below signed the final 
decree, enjoining the construction of said building in 
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excess of sixty feet, upon so much of lots 21, 22 an 818 
in square 67, indicated by area marked B. C. H. in 
exhibit G (R. Larrabee 24) R., p. 42) but refused to 
extend said injunction to lots 27, 28, 819 and 820 in 
square 67 as prayed in said amended bill, on the ground 
that the order of October 5, 1922 (R., p. 24), signed by 
all the Zoning Commissioners constituted an initiation 
of the proceedings to change the height zone as ordered 
on October 20, 1922. From this decree the appellants 
have taken their appeal. 

THE FACTS. 

The facts are alleged in the original and amended 
bills in the Larrabee case, and in the original and 
supplemental bill and intervening petition in the 
Varela-Walsh case. The intervening petition of Carrie 
B. Walsh and the supplemental bill of Edmund A. 
Varela give in substance all the allegations of the two 
original bills. 

By section 4 of the Act of March 1, 1920, known as 
the Zoning Law, provision was made for the change 
of the districts designated as height districts estab- 
ished on August 30, 1920. The height zone or district, 
in which is located square 67, had been fixed at 55 feet, 
except lots fronting on Massachusetts Avenue in said 
square, which height district has been fixed at 85 feet. 
(R. Larrabee Exhibit 8, page 35, plat.) This plat at¬ 
tached to the answer of the Commissioners in the 
Larrabee case, shows the location of plaintiff, Va¬ 
rela’s, property, as lot numbered 821 immediately ad¬ 
jacent to lots 27 and 28 shown in red on said plat (R., 
p. 35) as a part of the site for the proposed apart¬ 
ment building. It also shows that lots 820 and 819 
and the rear portions of lots 21, 22 and 818 had been 
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zoned in the 55-foot height district, and were pretended 
to be changed to a height district of 85 feet by order 
of the defendants, Zoning Commissioners, of October 
20, 1922. 

The procedure under which the change of said height 
district was made is shown by the statement of the 
evidence (R. Larrabee 47). One John M. Bonn, not a 
property owner nor authorized by any owner of the 
properties in question, addressed a letter to the assist¬ 
ant engineer commissioner on September 9, 1922, “Re 
extension of 85 foot zone to take in all of lots 20, 21, 
22, 818, 819, 820, 27 and 28 in Square 67, I respectfully 
make application to the Zoning Commission for ex¬ 
tension of the 85 foot zone to take in all of the above 
property as noted above and shown on accompanying 
drawing.’ ? To this letter Major Wheeler, the execu¬ 
tive officer of the Zoning Commission, replied as fol¬ 
lows, “Referring to your letter of September 9, 1922, 
requesting an extension of the 85 foot height zone to 
take in all of lots 20, 21, 22, 818, 819, 820, 27 and 28 
Square 67,1 beg to advise you that the Chairman of the 
Zoning Commission, has approved a public hearing for 
the purpose of considering this change ... As 
the hearing in September will be held on the 14th it 
will be impossible to consider your case at that time, 
due to requirements of law regarding advertisement, 
etc. You will be advised as to the date of the hearing/’ 
(R. L arrabee 23.) It appears that the Zoning Com¬ 
mission in executive session on May 5, 1922, (R., p. 59) 
authorized the executive officer upon approval of the 
Chairman of the Commission, thereafter to grant and 
advertise public hearings, as to change in zoning maps 
and regulations, only such requests to be submitted to 
entire Commission prior to public hearings as in the 
opinion of the Chairman seems advisable. 


On October 20, 1922, the Zoning Commission 

“Ordered: That after public notice and hearing 
as prescribed by law, the districts heretofore es¬ 
tablished by the Zoning Commission of the Dis¬ 
trict of Columbia are hereby modified and 
amended as shown in the official height, area, and 
use atlases, as follows: Change from 55 foot to 
85 foot height district Lots 20, 21, 22, 818, 819, 
820, 27 & 28 Square 07.” 

This order is apparently signed by Commissioners 
Keller, ()yster, Rudolph and Woods, not one of whom 
appeared at the hearing the day previous in reference 
to the change advertised for in the lots above referred 
to. (R., p. 51.) While the record indicates Commis¬ 
sioner Woods present during the hearing on the 19th 
of October, the proof indicated that only the acting 
chairman, Col. Sherrill, together with the applicant, 
Donn, and the executive officer of the Zoning Commis¬ 
sion, who had no vote, were present when the change 
of height district affecting the above lots was con¬ 
sidered. The order of the 20th shows that the acting 
chairman, Sherrill, was absent. (R., p. 52.) On page 
52 reference is made to this order of November 22, 
1923, under which the height zones of all height dis¬ 
tricts were increased five additional feet. On page 50 
of the record Donn shows that he was not a property 
owner nor did he have any interest in property on 
Massachusetts Avenue nor on 21st Street. 

On March 3, 1924, appellants heard of the change 
made in the height district of lots 27, 28, 819 and 820 
in square 67, from 55 feet to 85 feet. On said date and 
on March 7, 1924, appellants and others filed a peti¬ 
tion addressed to the Zoning Commission (R., Varela, 
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pp. 28, 29 and 30) calling attention to the failure of 
the Commission to give them the customary notice by 
mail or summons through the police service. The per¬ 
mit to construct a tenement building of 144 apartments 
on so small a plot of ground, they protest, would great¬ 
ly depreciate the values of their homes and disturb the 
quietude of the community as then constituted. They 
pray that no permit be granted without giving said pe¬ 
titioners a hearing, and pray that the height zone be 
reduced to tin* 55-foot district. Neither the Zoning 
Commission nor Inspector of Buildings had received 
any application or plans from the defendant, 2100 
Massachusetts Avenue, Inc., to construct said apart¬ 
ment building, until March 15, 1924, as will more fully 
appear by reference to certified copy filed as exhibit 
in Larrabee case. (R., p. 34.) 

The petitions filed on March 3, 1924 and March 7, 
1924, with the Zoning Commission, were duly con¬ 
sidered by said Zoning Commission, and a hearing 
thereon ordered for the 20th of March, 1924. At that 
hearing all of the protestants mentioned in said pe¬ 
titions appeared and urged the reduction of the height * 
district of said lots mentioned in square 67 and all lots 
facing on Massachusetts Avenue between Sheridan 
and Dupont Circles. The Zoning Commission, on the 
21st day of March, 1924, ordered: that after public 
notice and hearing as prescribed by law, the zoning 
regulations and districts heretofore established by the 
Zoning Commission of the District of Columbia are 
hereby modified and amended, as shown in the official 
High Area and Use Atlasses, as follows; Change from 
90 feet to 60 feet; Squares 94, 95, 67, 2511, 2512 and 
2513, etc. (R., Larrabee, p. 35, also R., p. 60.) Not¬ 
withstanding the above order the defendants, the Com- 
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missioners of the District of Columbia, directed the 
defendant, Inspector of Buildings, to issue a permit 
to the defendant, 2100 Massachusetts Avenue, Inc., to 
construct and maintain a building 90 feet in height at 
2100 Massachusetts Avenue. And notwithstanding the 
assurances given to these appellants by the Zoning 
Commission (R., Larrabee, pp. 27, 28) that “the Zon¬ 
ing Commission will take no further action until the 
disposition of this cause,” the defendants, Commis¬ 
sioners of the District, on August 5, 1924, indicated 
their intention not to abide by the assurances of the 
Zoning Commission given to the appellants, but in¬ 
tended to permit the defendant, 2100 Massachusetts 
Avenue, Inc., to construct and maintain a structure 90 
feet in height containing 144 apartments of 1, 2 and 
3 rooms each, on said premises. (R., Varela, p. 6.) 
Appellant Varela filed his bill on August 5, 1924. to en¬ 
join the Commissioners, and obtained service of pro¬ 
cess upon them on the 5th day of August, 1924. Never¬ 
theless the Commissioners, immediately after the said 
service of process, disregarding their custom main¬ 
tained for manv vears to take no further action in 

» • 

9 such matter, until the Court had fully determined the 
legal questions involved, proceeded in said matter and 
directed the Inspector of Buildings to issue a build¬ 
ing permit to the defendant 2100 Massachusetts 
Avenue, Inc., on the 6th day of August, 1924. There¬ 
upon the appellant Varela filed his supplemental bill 
seeking to set aside and annul said permit granted by 
the Commissioners, to construct and maintain said 
structure on said premises more than (JO feet in height, 
being the height district zone established by the Zon¬ 
ing Commission on the 21st day of March, 1924, on 
all lots in said square 67, among other squares, bound¬ 
ing on Massachusetts Avenue between Sheridan and 
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Dupont Circles. Shortly thereafter Carrie B. Walsh 
filed her petition, by leave of Court, intervening as 
owner of lot 6 in square 95 on said plat, exhibit 8 (R., 
Larrabee, p. 35) the height zone of which had likewise 
been reduced to 60 feet by said order of March 21, 1924. 

ARGUMENT. 

Four principal questions are raised by the assign¬ 
ments of error, all of which attack the propriety of the 
decrees appealed from. 

1st. Was the order of October 20, 1922, increasing 
the height district of lots 27, 28, 819 and 820 in Square 
67 valid? (Assignments of error 1, 2, 3, 4, 5.) 

2nd. Did the action of the Zoning Commission of 
the District, upon the petitions of the property owners 
filed on March 3, 1924, reducing the height district of 
all lots in square 67, and others bounding on Massa¬ 
chusetts Avenue between Sheridan and Dupont Circles, 
from 90 feet to 60 feet height district on March 21, 
1924, disqualify and enjoin on August 6, 1924, the 
Commissioners of the District, under section 10 of the 
Zoning Law, March 1, 1920, from authorizing the In¬ 
spector of Buildings of the District to issue the per¬ 
mit to 2100 Massachusetts Avenue, Inc., to build and 
maintain a structure 90 feet in height. [Assignments 
of error, (Varela, pp. 5 and 6) (Larrabee, pp. 8, 9, 10, 
13, 14.)] 

3rd. Did the order of August 6, 1924, directing the 
Inspector of Buildings to issue a building permit to 
2100 Massachusetts Avenue, Inc., to erect a structure 
90 feet on said lots, in a height zone of 60 feet, fixed 
March 21, 1924, by the Zoning Commission, deprive the 
appellants of their property rights, without due pro- 
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cess of law, in violation of Amendment five of the Fed¬ 
eral Constitution? (Assignments of error, 7, 8.) 

4th. Does the erection and maintenance of a struc¬ 
ture described in the bill, under the stipulation of 
June 12,1924 (R., Larabee, p. 42), constitute a nuisance 
as alleged in said bills? (Assignments of error 9 to 
15.) 

Was the order of October 20, 1922, initiating the 
change of height district of lots 27, 28, 819, 820 in 
Square 67, valid, whether initiated by the application 
of said Donn, or at the instance of the Zoning Coin mis¬ 
sion? (R., Varela, exhibit A.) 

John M. Donn wrote the Assistant Engineer Com¬ 
missioner, who was executive officer of the Zoning Com¬ 
mission, as follows: 

“I respectfully make application to the Zoning 
Commission for extension of the 85 foot zone 
height.” (R., Larrabee, exhibit A, page 23.) To 
which said Donn received the following reply: 
(R., Larabee, exhibit C, p. 23.) “Replying to 
your letter of September 9th, requesting an ex¬ 
tension of the 85 foot height zone ... I beg 
to advise that the chairman of the zoning commis¬ 
sion has approved a public hearing for the pur¬ 
pose of considering this change. ... it will 
be impossible to consider your case at that time, 
due to the requirement of law regarding adver¬ 
tisements, . . . (Our italics.) 

Provision for Change of Height District. 

Section 4 of the Act of March 1, 1920, provides as 
follows: Said districts so established shall not be 
changed, except on order of said commission after 
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public hearing. Said commission may initiate such 
changes, or they may be initiated upon the petition of 
the owners affected. 

The original and supplemental bills of Varela and 
the intervenor, expressly declare that the application 
made by Donn, was not a legal petition required by 
said act, for the reason that said Donn was not the 
owner of any of the property affected, nor was he the 
authorized agent or party to make said application for 
said change of height district of said lots 27 and 28 
immediately adjoining the properties of the appellant 
and intervenor. The motions to dismiss admit the 
truth of these allegations. But said section 4 of said 
Act contains a further provision as to said applica¬ 
tion for change, that is to say, if the frontage pro¬ 
posed to be changed is not a contiguous area, the 
owners of at least 50 per centum of a frontage within 
the area, not less than three blocks in length, must join 
in such petition before it may be considered by the 
Commission. 

This Court in the recent case of Hazard v. Blessing , 
decided last December, emphasizes the importance of 
this provision. 

“The Commissioners, as a preliminary step in 
considering an application for a permit are re¬ 
quired to perform the ministerial duty of ascer¬ 
taining whether or not, the requisite number of 
valid consents have been filed with the application. 
. . . Until the requisite number of property 

owners are brought in through the process pre¬ 
scribed the Commissioners are powerless to pro¬ 
ceed even with the consideration of the applica¬ 
tion. . . . but the jurisdiction of the res, and 

of the parties does not attach until the applicant 
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has filed the consent of the requisite number of 
property owners within the square where the 
building is to be erected.” 

Applying this language to the present case, the bill 
says that Donn was not a property owner nor author¬ 
ized to act for any of the owners of the property in 
question, and that the height district of said lots 27 
and 28 and 819 and 820 were all of the 55-foot height 
district, and therefore not contiguous to the 85-foot 
height district. 

If Donn was not an owner of the property affected 
and did not have 50 per centum of the owners for three 
blocks join in his application the Commissioners had 
no jurisdiction of either the res nor the parties to 
even consider the application. 

But the Commissioners were very quick to support 
the defendant corporation in its effort to build a tene¬ 
ment house of 144 apartments of 1, 2 and 3 rooms each, 
in this residential community where vast sums of 
money had been spent by the appellants to beautify 
the city and provide spaciousness so as to posses both 
air and light, and to be free from fire hazard and 
noises incident to highly congested sections of the city. 

The Zoning Law was intended to protect the health, 
safety and the beauty in property within the District. 
The Act expressly so declares. If there should arise 
a condition wherebv the zoning declared and fixed on 
August 30, 1920, should become a menace to health, or 
safety or detrimental to the property in the District, 
then the Commission undoubtedlv could come to the 

w 

rescue of the afflicted district or zone, and initiate pro¬ 
ceedings to change the conditions of their own motion, 
as they very promptly declared they assumed to do in 
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this case. What possible condition affecting the public 
health or safety was involved in Donn’s application 
to change the height zone of lots 27 and 28 in square 
67 ? Absolutely none, except to aid the defendant cor¬ 
poration to construct a tenement house in said neigh¬ 
borhood, which action was so harmful to the owners 
of surrounding properties, that they, all with one ac¬ 
cord, petitioned the Zoning Commission to reduce the 
height zone of all property abutting on Massachusetts 
Avenue from Sheridan to Dupont Circles. The Zoning 
Commission took cognizance of this request, and actual¬ 
ly reduced the height district of all property along 
said avenue and especially in square 67, to a 60-foot 
height district, as a recognition that 60-foot height zone 
was proper, and that the 90-foot had been an error. 

In the light of the opening sentence of the Act of 
March 1, 1920, the position taken by the Commission¬ 
ers, that they initiated the change of their own motion 
is the more indefensible. The Act says “to protect 
public health, secure the public safety, and to protect 
property in the District of Columbia, there is hereby 
created a Zoning Commission.” There was no pos¬ 
sible basis upon which the Commissioners could act for 
their notice published on October 5, 1922. Here again 
is a serious situation. Congress authorized the Zoning 
Commission to initiate changes, if needed. Could this 
authoritv and duty be delegated to the Chairman or 
executive officer of the Commission? Executive Order 
of May 5,1922, provides (R., Larrabee, p. 59): “Com¬ 
mission authorized the Executive Officer upon approval 
of the Chairman of the Commission, hereafter to grant 
and advertise, public hearings as to changes in zoning 
maps and regulations, only such requests to be sub¬ 
mitted to entire Commission prior to public hearing 
as in the opinion of the chairman, seems advisable/’ 
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It would seem, then, that if the Zoning Commission 
took cognizance of a desire to change the height dis¬ 
trict of lots 27 and 28, in square 67, which at the time 
was not contiguous to an area of greater height dis¬ 
trict, they could only do so by complying with the said 
Act of Congress. What did thev do? The Executive 
Officer (R., Larrabee, exhibit B, p. 23) recommended to 
the Chairman of the Zoning Commission that a pub¬ 
lic hearing be held to consider the change of zoning 
said lots 819, 820, 27 and 28 in square 07, but in the 
order of October 20, 1922 (R., Larrabee, exhibit F, 
]). 25), Donn was advised that the Zoning Commission 
had approved a change in Zoning lots 20, 21, 22, 818, 
819, 820, 27 and 28 square 07 from 55-foot to 85-foot 
height zone. Whv change height of lots 20 and 21 and 
parts of 22 and 818 in said square 67 to an 85-foot 
height, if it already was an 85-foot height district? 
It is an evidence of the primitiveness of the operation 
of said Commission. 

This Court held in Weeks v. lieu rich, 40 App. D. C. 
40, “ Section 100b, of the building regulations applies 
generallv to the residence and business sections of the 
city, and the municipal authorities are without power 
to so modifv it as to convert it into an agency for the 
granting of special privileges.” 

This is our case on all fours. It was error to make 
the change under order of October 20, 1922, whether as 
a special privilege or favor to 2100 Massachusetts 
Avenue, Inc., or made upon the erroneous assumption 
that to make said change would protect the health or 
safety of the public in that community. Such a con¬ 
clusion could not have been possible, or the Commis¬ 
sion would not have reduced the height district all 
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along said avenue on March 21, 1924, to said 60 feet 
height. 

Considering assignments of error numbers 1, 2, 3, 4 
in Varela and numbers 1, 2, 3, 4, 5 in Larabee case. 
(R., p. 43.) Under this question numbered 1, we may 
also call attention to the case of Kerr v. Ross, 5 App. 
D. C. 241. This Court said: 

“Without intending to hold that mere ?tv ma¬ 
terial duties cannot be delegated to agents or that 
inquiries may not be made into facts for the in¬ 
formation and instruction of the Commissioners 
and for the purpose of aiding them, in the exer¬ 
cise of their own judgment and discretion without 
transferring the same to the agency selected, we 
are constrained to hold, that the effect of the regu¬ 
lation for examinations here complained of is to 
delegate to the examiners, the discretionary power 
entrusted to the Commissioners alone, which is 
unwarranted.” 

The Zoning Act very specifically in section 4 vests 
in said Commission the limited power to initiate a 
change in height zone. Can this power or duty be 
delegated so that the Chairman or the executive officer 
can initiate the same, by affixing the names of the Zon¬ 
ing Commission to the notice of publication? (R., 
Larrabee, exhibit D, p. 24.) It is submitted that this 
is a delegation of a duty which the Commission itself 
should exercise and perform under the statute, and 
not the executive officer, nor the Chairman of said 
Commission. 

Did the action of the Zoning Commission, in grant¬ 
ing the petitions of the property owners, appellants in 
this case, by order of March 21, 1924, reducing the 
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height district on all lots bounding on Massachusetts 
Avenue between Sheridan and Dupont Circles, includ¬ 
ing all lots in square 67, from 90 feet to 60 feet height 
district, enjoin and disqualify the Commissioners of 
the District, under section 10 of the Act of March 1 , 
1920 , from directing the Inspector of Buildings on 
August 6, 1924, to issue a permit to 2100 Massa¬ 
chusetts Avenue, Inc., to construct and maintain a 
building 90 feet in height on said lots in Square 67? 
(R., Varela, p. 15; Assignment of errors, Varela, 5, 6, 
Larrabee, 8, 9, 10, 13, 14.) 

Section 10 of the Zoning Law provides for the en¬ 
forcement of “the orders and regulations adopted 
by the Zoning Commission.” 

There can be no evasion of this explicit command 
“That the Commissioners of the District of Columbia, 
shall enforce the provisions of this Act, and the orders 
and regulations adopted by said Zoning Commission.” 
Yet it is alleged in the hill and intervening petition 
that the Zoning Commissioners ordered the height zone 
of all lots in square 61, and all lots bordering on Mass¬ 
achusetts Avenue to be reduced to 60 feet, on March 
21,1924, and that the Commissioners having full knowl¬ 
edge of said order of March 21, 1924, directed the de¬ 
fendant Inspector of Buildings, on August 6, 1924, to 
issue a building permit to defendant 2100 Massa¬ 
chusetts Avenue, Inc., to construct and maintain a 
building 90 feet high on said premises, in square 67. 
The motions to dismiss admit the truth of these alle¬ 
gations. Yet the Court below dismissed the bills and 
intervening petition, thereby permitting the construc¬ 
tion and maintenance of said building against the 
rights and protests of the appellants. 
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It may be contended that section 5 of the Zoning Act 
protects by its original regulations those who had re¬ 
ceived a permit, or those ‘‘plans for which shall be 
on file with the Inspector of Buildings at the time the 
orders or regulations authorized under this Act are 
promulgated . 9 9 No plans were on file with the Build¬ 
ing Inspector until March 15,1924 (R., Larabee, p. 34), 
though the initiation to change said height zone had 
been issued prior to March 15, 1924. 

The said Act provides for original regulations and 
orders only and not for succeeding orders or regula¬ 
tions. This is very evident from the language of the 
Act itself, as well as the regulation and orders. The 
purpose and reason for the saving provision was un¬ 
doubtedly intended to protect existing building opera¬ 
tions at the time of the adoption of the Act and regu¬ 
lations in 1920. 

% 

No such saving clause was intended for changes in 
subsequent orders as late as 1924, especially changes 
of orders or regulations as of March 21, 1924. Such 
construction would be unreasonable, and decidedly un¬ 
fair to these appellants. 

The mission of the Zoning Act is the orderly de¬ 
velopment and the INDISCRIMINATE protection of 
community property rights without fear or favor. It 
is intended, just as much, to protect communities, which 
have been established with a view of the beautiful 
and health-givng qualities of air and light and safety 
from fire, especially the property of the appellants 
involved in this case, as it is for the Commissioners 
to protect the property in outlying portions of the Dis¬ 
trict of Columbia against apartment houses which the 
Commission has done again and again in creating re- 
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stricted areas, in sections that are absolutely primi¬ 
tive in character, really farm lands, with no city im- 
provements whatever. 

That Congress had the beautiful in mind when it 
enacted the Zoning Law is clear. Does the permit to 
construct an eight-story tenement building, contain¬ 
ing 144 dwellings, of one and two rooms each, with no 
possible provisions for automobiles storage other than 
the beautiful avenue, justify the Commissioners of the 
District AFTER the Zoning Commission ordered the 
reduction of all height districts in said square 67, to 
60 feet,—does it even seem reasonably fair to assume 
such authority, in the face of section 10 of said Act 
directing the said Commissioners to enforce the orders 
of said Zoning Commisson? 

Does the action of the defendants , Commissioners of 
the District, deprive the appellants of their property 
ri<}hts, in violation of the Fifth Amendment of the Fed¬ 
eral Constitution. 

Assignment of errors number 7, 8, Varela (R., p. 
32); Larrabee, (R., p. 44) numbers 7. 8. It is sub¬ 
mitted that the Act of March 1, 1920, fixes the height 
district of 60 feet for appellants’ property, and the 
property known as lots 27 and 28 and 819 and 820 in 
square 67. To deprive appellants of said property 
right without a day in court, or a hearing before said 
Commission is contrary to the provisions of the Fifth 
Amendment to the Federal Constitution. Anv failure 
to comply with the regulations of the Zoning Commis¬ 
sion and the Act of March 1, 1920, is clearly a viola¬ 
tion of a property right, and forbidden by the Fifth 
Amendment. That appellants have not had their day 
in court is evident from the procedure initiated on Sep- 


tember 9, 1922, on the application of John M. Donn, 
without conforming to section 4 of the Zoning Act. 
This contention has been sustained by this Court in 
Hazard v. Blessing, supra. Until the applicant com¬ 
plies with the Act, by filing a proper application sup¬ 
ported by the necessary number of signatures, the 
Commission does not acquire jurisdiction either over 
the res or the parties and cannot grant the applica¬ 
tion. There can be no question that Donn did not com¬ 
ply with the provisons of the statute both as to owner¬ 
ship of property in question, or in the number of prop¬ 
erty owners of the street frontage on both sides of 
the street, who must necessarily join in such a proceed¬ 
ing. To grant a request under such conditions is 
simply depriving the appellants of their property 
rights without their day in court, and without due 
process of law. 

Does the erection and mainteymnce of a building 
such as described in the bills and petition to intervene, 
under the stipulation of June 12,1924 (Larabee, R. 42), 
constitute a common nuisance, and does equity take 
jurisdiction to prevent the injury incident theretof 
(Assignments numbers 9 to 15 inclusive, Larabee, and 
numbers 9 to 13 inclusive, Varela, R., p. 32.) 

What is a common nuisance? Is it not the use of 
your property to the injury of your neighbors or any¬ 
thing offensive, injurious, vexatious and annoying? 
Anything which is offensive to a community, injurious 
and annoying to property owners in common, is un¬ 
questionably a common nuisance. Is the construction 
of a building, housing 144 families in the same space 
of an average residence building, in a community where 
vast sums of money have been expended to establish 
permanent places of residence, of spacious dimensions, 
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both in buildings and grounds, and providing for every 
convenience and requirement for housing property held 
necessarv in a community of this character, while the 
defendant 2100 Massachusetts Avenue, Inc., has made 
no provision for the housing or care of property nec¬ 
essary to a housekeeping establishment, such as perish¬ 
able articles of food, nor vehicles of transportation, 
which of necessity must occupy the public highway 
heretofore free from parking, thereby destroying the 
free use and the appearance of said streets, a com¬ 
mon nuisance? It tends to destroy the aesthetic ap¬ 
pearance of the community and greatly depreciates 
the value of real estate, and all manner of property 
rights. Whatever injuriously affects property rights, 
without right in law, is a nuisance, and in a community, 
such as described in the bill, is a common nuisance. 
Against such injury equity lends its aid to those ap¬ 
plying for relief. 

*' 

The Zoning Act gives equity jurisdictior to avoid 
continuing litigation and a multiplicity of su ts. 

Any attempt by unlawful methods to interfere with 
property rights is ground for an injunction in a case 
of this character, especially so where the defendants 
have all entered into a stipulation admitting the actual 
existence of the nuisance. (R., p. 42, Lara bee case.) 
This Court has spoken on this very question raised by 
a property owner as to the power of equity ti control 
the action of the Commission in this matter, in Hazard 
v. Blessing, supra. The question raised in this case is, 
the power of the Commissioners, to issue the permit, 
to build to a height of 90 feet on property where the 
Zoning Commission has, without reservation, reduced 
to a 60 feet height district. As stated in the Hazard 
case “Under the regulations, certain conditions prece- 
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dent, to issuing a permit are prescribed, namely, that 
with the application for the permit, shall be filed the 
written consent of the owners . . .” So in this 

case the application of Donn should have been that of 
a property owner affected, and 50 per cent of the 
owners of the street frontage of three squares, in case 
where the area is not contiguous. This Court said in 
the Hazard case “in exercising its authority there 
must be a strict compliance with every requirement of 
law.” Otherwise there would be unquestioned favor¬ 
itism. Fay v. MacFarland, 32 Appeals 295. “Unlike 
a court there is no presumption favorable to jurisdic¬ 
tion. Every step must clearly conform to the require¬ 
ments of the statute or regulations under which the 
board is attempting to proceed.” In such a case it 
is always competent for the courts to inquire into and 
construe the law determinative of the existence of 
jurisdiction.” Hazard v. Blessing, supra. 

This is the response to the contention that equity 
cannot consider this case. The stipulation above re¬ 
ferred to (R., Larrabee, p. 42) is the reply that the 
facts alleged in the bills are such as to sustain an 
injunction, in event the procedure was invalid on Oc¬ 
tober 20, 1922. 


RECAPITULATION. 

This is not a proceeding contesting the validity or 
the constitutionality of the Zoning Law. It accepts the 
Zoning Law as a right, necessary in modern city de¬ 
velopment. City planning in the fullest extent is com¬ 
mended. The bill contends that the Act of March 1, 
1920, conferred upon the Zoning Commissioners the un¬ 
questioned right and power to prescribe height dis¬ 
trict limits, in the District of Columbia, for the purpose 


of protecting health, safety and property rights and 
supervising orderly development of a community, 
either for business or residential purposes. But it does 
contend that having fixed the height limit and estab¬ 
lished communities, it shall not change the height, nor 
the area nor the use of the districts so established 
August 30, 1920, without following the letter of the 
law with reference to said procedure. We contend that 
the Zoning Commission on September 9, 1922, violated 
the law with reference to initiating proceedings to 
change the height district on lots 27 and 28, etc., square 
67, in that Bonn who requested the said change, was 
not a property owner, nor did he secure the consent 
of 50 per cent of the owners of the street frontage, on 
both sides of the street for a square, if the court holds 
that the property was contiguous to the 85-foot height 
district, and for three blocks if it was not contiguous. 
W e say if the Commissioners in good faith contend 
that they initiated the proceedings, as they allege they 
did, then thev exceeded their authority, for they alone 
could act, in a case where the public health or public 
safety demanded such action on their part. We say 
the Zoning Commission took cognizance of our peti¬ 
tions of property owners to change the height zone of 
Massachusetts Avenue from Sheridan to Dupont Cir¬ 
cles filed with the Commission, March 3, 1924, before 
any application had been made or any plans filed 
with the Inspector of Buildings by the defendant 2100 
Massachusetts Avenue, Inc. We contend that the Zon¬ 
ing Commission took cognizance of this petition and 
held a hearing of all of said property owners and 
ordered the height zone of said property abutting on 
Massachusetts Avenue reduced to a 60-foot height 
limit including all lots in square 67. That included all 
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of the property of the defendant 2100 Massachusetts 
Avenue, Inc. Said Commissioners of the District by 
section 10 of the Zoning Law were in duty bound to 
respect and enforce said order of the Zoning Commis¬ 
sion of whom the said District Commissioners were a 
part, and a majority at that. Said District Commis¬ 
sioners failed and refused to respect and enforce the 
said order of March 21, 1924, and issued to the defend¬ 
ant corporation the permit to build a tenement house 
of 144 apartments of one and two rooms each, in a com¬ 
munity where such a structure was not in keeping 
with the established community, and it had as great 
a responsibility to protect property at 2100 Massa¬ 
chusetts Avenue from realtors promoting their own 
selfish interests at the expense of their neighbors, as 
thev had to order the restricted use and height zones 
in the surburbs as they had done again and again. 

It is submitted that the order of October 20, 1922, 
was issued without authority of law. That the order 
of March 21, 1924, was legal, and forbade the Com¬ 
missioners of the District to direct the Inspector of 
Buildings to authorize and issue the building permit to 
construct a 90-foot tenement building, on lots, the 
height district of which was fixed at GO feet, on March 
21, 1924, by said Zoning Commissioners. 

The building regulations as far back as 1890 have 
recognized the reasonableness of establishing a height 
limit in buildings in the District of Columbia. There 
is no question that a high building increases the fire 
hazard to an adjoning property. 

We can close with no more fitting thought than that 
expressed by Chief Justice Bond in a dissenting 
opinion in the famous Goldman case attacking the va- 
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liditv of the Maryland Zoning law, decided in Feb¬ 
ruary, 1925: 

“The mayor did not think that garages ought 
to be built in that community; that it was a very 
nice class of property out there, and these garages 
would depreciate the value of property . . . 

and that the character of the proposed buildings 
did not conform to the other improvements in the 
neighborhood. In the case of Cochran v. Preston, 
supra, the court found that the statute might be 
justified as necessary, to meet a fire hazard of 
special seriousness, but the propajrf^of the re¬ 
striction, if intended to accomplish a purely aes¬ 
thetic purpose was discussed in denying it.ilie 
Court at page 229, said ‘Such is undoubtedlv the 
weight of authoritv.imdoubtedlv it may be that in 
the development of a higher civilization the culture 
and refinement of the people has reached the 
point where the educational value of the Fine Arts 
as expressed in architectural symmetry and har¬ 
mony is so well recognized as to give sanction, 
under some circumstances to the exercise of this 
power even for such purposes.’ ” 

May not the prayer of the Chief Justice so eloquently 
expressed in the above celebrated case bring about 
such a decision in this most unusual case, of desecrat¬ 
ing our most beautiful part of our National Capital 
for the aggrandizement of gain, at the cost of those 
who have built up a large part of the beautiful in 
Washington. 


Clayton E. Emig, 
Wilton J. Lambert, 

R. H. Yeatman, 
Attorneys for Appellants. 
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STATEMENT OF THE CASE. 

These two cases involve the same questions and have 
been treated by the respective appellants in a joint 
brief, and this appellee will do likewise. 
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In the Larrabee case it appears from the pleadings, 
and the evidence taken in support thereof that under 
the original Zoning Order of August 30, 1920, land in 
Square 67 in the District of Columbia, fronting on 
Massachusetts Avenue was placed in the 85 foot height 
district while land in the same square fronting on 
Twenty-first Street was placed in the 55 foot height 
district (Exhibit D. C. No. 8 Larrabee Record follow¬ 
ing Page 34). On September 9, 1922, one J. M. Donn 
made application to the Zoning Commission to extend 
the 85 foot height zone to certain lots in Square 67, 
which application reads as follows—(Larrabee Rec. 
p. 23)— 


44 Major R. A. Wheeler, U. S. Army, September 9, 
1922. 

Assistant Engineer Commissioner, 

District Government Building, 

Citv. 

•/ _ 

Re Extension of 85-foot Zone to take in all of Lots 
20, 21, 22, 818, 819, 820, 27, and 28 in Square 67. 

Sir: 

I respectfully make application to the Zoning 
Commission for extension of the 85-foot zone to 
take in all of the above property as noted above 
and as shown on accompanying drawing. 

It is desired that an apartment house occupy 
all of the property. 

It will be noted that the 85-foot line comes 
within not more than 3 ft. of the southeast corner 
of property. 

Respectfully, 

John M. Donn.” 

Lots 819, and 820, and 27, and 28 were all in the 
original 55 foot height district. Lots 20, and 21, and 


3 


22 and 818 fronting on Massachusetts Avenue, were all 
in the original 85 foot height zone except the rear por¬ 
tions of lots 21, and 22, and 818, which were originally 
in the 55 foot height district. (See Exhibit D. C. No. 8 
supra.) Pursuant to Mr. DoniPs request public notice 
was given as required by law “That a public hearing 
will be held in the Board Room of the District Building 
at ten A.M. Oct. 19, 1922, for the purpose of consider¬ 
ing the following proposed changes in the boundaries 
of the use, height and area districts, to wit: * 
Change from 55 to 85 foot height district: Lots 819, 
820, 27 and 28, Square 67, and property adjacent there¬ 
to located at 1520-22-24 Twenty-first Street, N.W.” 
This notice purported to be signed by all of the mem¬ 
bers of the Zoning Commission (Larrabee Rec. p. 24). 
It will be observed that this notice omitted reference to 
Lots 21, and 22, and 818. The public hearing referred 
to in the notice was duly had, at which no one in op¬ 
position to the change appeared. (Larrabee Rec. p. 
58). On the following day the Zoning Commission met 
in executive session and authorized the change desired 
by Mr. Donn. The record of the proceedings of the 
Zoning Commission discloses the following—(Larra¬ 
bee Rec. pp. 58, 59): 

“Meeting of October 20, 1922, 71st Session. 

Zoning Commission met in Executive Session in 
the office of the Engineer Commissioner at 10 
A.M. October 20, 1922. 

Present: Commissioners Keller, Rudolph and 
Oyster, Mr. Elliott Woods; also the Executive 
Officer. 

The Commission approve change in zoning of 

lots 20, 21, 22, 818, 819, 820, 27 and 28, Square 67, 

from 55 to 85-foot height zone. 
********* 

R. A. Wheeler, C. Keller, 

Executive Officer, Chairman. 
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Ordered: 

That after public notice and hearing as pre 
scribed by law, the districts heretofore established 
by the Zoning Commission of the District of 
Columbia are hereby modified and amended as 
shown in the official height, area and use atlases 
as follows: 

Change from 55 foot to 85 foot height districts: 
Lots 20, 21, 22, 818, 819, 820, 27 and 28, Square 67. 

C. Keller. 

James F. Oyster. 

Cuno H. Rudolph. 

Elliott Woods. 

Attest: 

R. A. Wheeler, 

Major, Corps of Engineers, U. S. Army, 

Executive Officer.” 

On Xo\ ember 22, 1923, after public notice and hear¬ 
ing the Zoning Regulations were amended to increase 
the 55 foot height district to 60 feet and the 85 foot 
height district to 90 feet. (Larrabee Rec. pp. 52 and 
59. Date erroneously given on Rec. p. 59 as November 
22, 1924.) 

About February 20, 1924, owners of property in 
the neighborhood of Twenty-first Street and Massa¬ 
chusetts Avenue, X. W., petitioned the Zoning Commis¬ 
sion to re-zone Massachusetts Avenue from Dupont 
Circle to Sheridian Circle and place it in the 60 foot 
height district. (Larrabee Rec. p. 18). A public hear¬ 
ing was had thereon and on March 21, 1924, the peti¬ 
tion was granted. (Larrabee Rec. p. 60.) But prior to 
such re-zoning (March 4, 1924) the appellee, 2100 
Massachusetts Avenue, Inc., made application to the 
Inspector of Buildings for the District of Columbia 
for a permit to errect a building upon all of its pro- 
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perty at Twenty-first and Massachusetts Avenue, N. W. 
known as Lots 20, and 21, and 22, and 27, and 28, and 
818, and 819 and 820 in Square 67, such building to 
be an apartment house building eight stories high and 
to be constructed of re-enforced concrete brick, stone 
and terra cotta, to cost approximately $700,000, and to 
be of an average height of 85 feet. On March 10, 1024, 
this appellee made an application to the District of 
Columbia Engineers Department for a permit to ex¬ 
cavate for the proposed building. Plans were filed in 
the Office of the Inspector of Buildings on the 15th day 
of March, 1924, and in pursuance of the building regu¬ 
lations of the District of Columbia this appellee se¬ 
cured from the Surveyor of the District of Columbia, 
a building plan showing the location of the proposed 
building in outline upon the appellee’s land. On 
March 22, 1924, a permit was issued to this appellee to 
excavate for said building, which excavating had been 
completed at a very considerable cost to this appellee 
at the time of the filing of its answer. (Larrabee Rec. 
p. 37.) 

The Court upon the conclusion of the case entered 
a decree enjoining the erection of a building in excess 
of the height of 60 feet upon so much of Lots, 21 and 22 
and 818, Square 67 (the lots omitted in the public 
notice) as lay within the original 55 foot district. 
From the refusal of the Court to extend the injunc¬ 
tion to the remaining lots, the appellants in the Larra¬ 
bee case noted an appeal to this Court. 

In the Varella case the amended and supplemental 
bill sets forth the facts above mentioned and in addi¬ 
tion alleges that the public notice of the hearing had 
on October 19, 1922, at the request of said Donn was 
not signed by all of the members of the Zoning Com- 
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mission, but that these names were signed by the Exe¬ 
cutive Officer of said Zoning Commission with the ap¬ 
proval of the Chairman of said Zoning Commission. 
(Yarella Rec. pp. 11 and 12). It is further alleged 
that theretofore on the 5th day of May, 1922, the Zon¬ 
ing Commission had met in executive session and pro¬ 
mulgated the following order or regulation: 

‘‘Commission authorized the Executive Officer, 
upon approval of the Chairman of the Commis¬ 
sion, hereafter to grant and advertise public hear¬ 
ings as to changes in zoning maps and regulations, 
only such requests to be submitted to entire com¬ 
mission prior to the public hearings as, in the 
opinion of the Chairman, seems advisable .’ 9 

It also appears that on the 6th day of August, 1924, 
the Commissioners of the District instructed the Build¬ 
ing Inspector to grant and issue a building permit to 
this appellee on the original application filed March 
4, 1924, and plans filed March 15, 1924, and that pur¬ 
suant to such direction such a permit was issued. 
(Yarella Rec. p. 15.) 

A motion to dismiss the Bill of Complaint was sus¬ 
tained and a final decree entered dismissing the bill 
(Yarella Rec. p. 30), from which decree an appeal was 
taken. 


ARGUMENT. 

It will be noted that Section 4 of the Zoning Law of 
March 1, 1920 (Yarella Rec. p. 19) provides two 
methods by which changes may be made in the 
height districts. The first of these is upon the initia¬ 
tion of the Zoning Commission, and the second is upon 
the petition of the owners of property affected by the 
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proposed change. The first of these methods was the 
one adopted here. Mr. Donn was not a property owner 
within the area to be affected nor did he represent any 
owner. His letter to the Zoning Commission of Sep¬ 
tember 9, 1922, was merely a request that the Com¬ 
mission itself consider the advisability of such a 
change. With the approval of the Chairman of the 
Commission the Executive Officer of the Commission 
prepared and published the notice required by Section 
3 of the "Zoning Law. The Act does not say what shall 
constitute the initiation of a change in the regula¬ 
tions. We respectfully submit that the change was 
initiated within the meaning of the Act by the public 
hearing had on October 19, 1922, and the considera¬ 
tion thereof by the Commission in executive session on 
October 20, 1922. But even assuming for the sake of 
argument that the proposed change was initiated be¬ 
fore this by the giving of the public notice of the hear¬ 
ing, such notice must be considered the act of the Com¬ 
mission. By its regulation it had provided for the 
giving of the notice by its Executive Officer upon ap¬ 
proval of the Chairman of the Commission. This the 
Commission had power to do. It did not delegate to 
its Executive Officer and its Chairman the discretion¬ 
ary power to determine whether the change should be 
made, but merely conferred upon those officers the au¬ 
thority to perform the ministerial duty of giving the 
public notice required by statute. 

‘‘The rule forbidding the delegation of power, 
stated and illustrated in prior sections, does not 
apply to the performance of purely ministerial 
duties. Such duties may be delegated. 

“The law has always recognized and emphas¬ 
ized the distinction between instances in which a 
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discretion must be exercised by the officer or de¬ 
partment or governing body in which the dis¬ 
cretion is vested, and the performance of merely 
ministerial duties by subordinates and agents. 
Therefore, the appointment of agents to carry out 
the authority of the council is entirely competent 
and does not violate the rule delegatus non protest 
delgare .” 

McQuillin on Municipal Corporations, Sec. 387. 


In the case of Baltimore vs. Wollman, 123 Md. 310, 
the question presented was whether the fixing of the 
rent of market stalls was a power which could be dele¬ 
gated by the Mavor and citv council to the clerks of 
the markets. The court, in holding this was an “ad¬ 
ministrative and not a legislative function” said: 


“The rule is plain and well established that 
legislative or discretionary powers or trusts de¬ 
volved by law or charter on a council or govern¬ 
ing body cannot be delegated to others, but minis¬ 
terial or administrative functions may be dele- 
gated to subordinate officials.” 

And in the case of Harcourt vs. Asburv Park, 62 
N. J. L. 158, where the appellant had been convicted of 
violating a certain municipal ordinance, the court said: 

“The infirmity ascribed to this ordinance is 
that it is a delegation to the street committee of 
the power given by the charter to the common 
council. 

“There is no force in this objection. No legis¬ 
lative function is delegated to the street commit¬ 
tee; a ministerial duty only is conferred. 

“The ordinance forbids the deposit of material 
which will obstruct the use of the streets without 
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a permit from the street committee defining the 
conditions upon which it may be done. It would 
not be practicable to prescribe in an ordinance re¬ 
strictions applicable to every case. That must 
necessarily be left to the discretion of the minis¬ 
terial officer. 

“The rule which forbids the delegation of cor¬ 
porate power does not apply to the delegation of 
ministerial or administrative functions to sub¬ 
ordinate officers. ,, 

See also 

Gillett v. Logan County, 67 Ill. 256. 

People v. Fournier, 175 Mich. 364. 

In any event the act of the Commission in consider¬ 
ing the proposed change amounted to a ratification of 
the acts of its officers and it is well settled that the act 
of an agent when ratified has the same force and effect 
as an act previously authorized. There can be no ques¬ 
tion of the power of the Commission to direct its sub¬ 
ordinates to give a particular notice. What difference 
can it make to a property owner whether the public 
notice of a proposed change in a height district be au¬ 
thorized specifically in a given case by the Commis¬ 
sion or whether it be authorized by a general regula¬ 
tion? What damage could appellants sustain by rea¬ 
son of the procedure adopted here? The public notice 
required by law was given them; the public hearing 
was held, at which they had an opportunity to appear, 
and the change was considered and approved by the 
Zoning Commission itself. The statute requires noth¬ 
ing more. 

“And if the city council had lawful authority to 
construct the side-walks, involved in it was the 


10 


right to direct the mayor, and the chairman of 
the committee on streets and alleys, to make a 
contract on behalf of the city for doing the work. 
We spend no time in vindicating this proposition. 
It is true, the Council could not delegate all the 
power conferred upon it by the Legislature, but, 
like every other corporation, it could do its min¬ 
isterial work by agents. Nothing more was done 
in this case. The Council directed the pavements, 
ordering them to be constructed of one or the other 
of several materials, but giving to the owners of 
abutting lots the privilege of selecting which, and 
reserving to the chairman of their committee au- 
thoritv to select in case the lot-owners failed. 
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The Council also directed how the preparatory 
work should be done. There was, therefore, no un¬ 
lawful delegation of power. But, if there had 
been, the contract was ratified bv the Council 
after it was made. A sufficient ratification, if any 
was necessary, is averred in the petition and again 
especially in the amended petition.’’ 

Hitchcock v. Galveston, 96 IT. S. 341, 353. 

In the case of Marshall County v. Schenck, 72 U. S. 
772 where an election to vote on bonds had been called 
bv Countv Court of Marshall Countv, which had no 
authoritv to call said election, instead of bv the Board 
of Supervisors of that county, in whom the authority 
was vested by statutory provision; the Court held that 
by later acquiescence in the act, and by upholding the 
results of the election immediately following said elec¬ 
tion, the Countv ratified the unauthorized act of the 
County Court and the election was valid and the countv 
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was liable on the bonds. Mr. Justice Clifford, speak¬ 
ing for the court, said: 


* 4 Questions of ratification most frequently arise 
in respect to the acts or omissions of the agents, 
but the general rule is the same in all cases where 
the act done was one which it was competent for 
the party, attempted to be charged to do. When 
the principal, upon a full knowledge of all the cir¬ 
cumstances of the case, deliberately ratifies the 
acts, doings or omissions of his agent, he will be 
bound thereby as fully, to all intents and purposes 
as if he had originally given him direct authority 
in the premises, to the extent which such acts, 
doings or omissions reach. 

4 4 Like an individual, a corporation may ratify 
the acts of its agents done in excess of authority, 
and such ratification may, in many cases, be in¬ 
ferred from acquiescence in those acts, as well as 
from express adoption.” 

In the case of Boydson v. Rockwall County, 86 Tex. 
234, the court said: 

4 4 When the governing body of a municipal corpo¬ 
ration is empowered to do an act, one purely ad¬ 
ministrative in its character, such as to make a 
contract, and to appoint an agent for that purpose, 
it may ratify such act when done by one without 
authority, who purports to act in its behalf.” 

And in the case of New Haven v. Weston, 87 Vt. 7, 
the court said: 

4 4 If they could borrow money for the town, the 
selectmen could authorize the treasurer to do so 
in their stead, or ratify his acts in that behalf. 
For the rule is that ratification may be by the prin¬ 
cipal or his authorized agent. * * * In Lang- 

don v. Castleton 30 Vt. 285, the plaintiff continued 
to serve the defendant as attorney after his office 
of town agent expired, without an express contract 
with the town or the new agent. It was held that 
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he could recover for his services, for the agent 
must have known about the matter and it was 
taken that he assented.” 

See also 

Morris, et at. v. Adams County, 25 Colo. App. 

416. 

Peterson v. Mayor, 17 N. Y. 449. 

The case of Hazard v. Blessing, 53 \Y. L. K. 18, de¬ 
cided by this court December 1, 1924, relied upon by 
appellants is not in point. That proceeding was not 
against the Zoning Commission, but against the Com¬ 
missioners of the District of Columbia, who, under 
Section 10 of the Zoning Act, are required “to enforce 
the provisions of this Act and the orders and regu¬ 
lations adopted by said Zoning Commission.” One of 
the regulations prohibited the erection of a public ga¬ 
rage in a residential district, unless when the permit 
therefor is issued there are on tile with the Commis¬ 
sioners of the District the written consents of the 
owners of 75 per cent of the property within a certain 
area. Xo discretion was reposed by the regulation in 
the Commissioners of the District, and it was merelv 
held that the filing of the written consents was a con¬ 
dition precedent to the issuance of a permit. 

Counsel for appellants seek to have this Court de¬ 
termine whether the re-zoning of lots 819, 820, 27 and 
28 conforms to the object of the Zoning Law as stated 
therein, “to protect the public health, secure the public 
safety and to protect property.” But the determina¬ 
tion of this question, we respectfully submit, was one 
which Congress entrusted to the Zoning Commission 
and not to the courts. Nor can the act of the Zoning 
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Commission be construed, as intimated by appellants 
in their brief, as an arbitrary act granting special 
privileges to the appellee corporation. Part of the 
land owned by the corporation fronted on Massachu¬ 
setts Avenue and part on Twenty-first Street. “Mas¬ 
sachusetts Avenue was originally designed by the 
original Zoning Commission as an apartment house 
street. The original Zoning Commission felt that it 
being close to the central business section and being a 
wide street it should properly be zoned as an apart¬ 
ment house street; that the property located on Mas¬ 
sachusetts Avenue was the highest valued residential 
property, almost, in the District of Columbia, being 
located so close to the central business section; there¬ 
fore that the property should have the greatest privi¬ 
leges with respect to zoning.” (Witness Wheeler, 
Larrabee Rec. p. 62). This same witness also testified: 

“It was a policy of the Commission which I in¬ 
herited upon my arrival, being considered a prin¬ 
ciple of zoning, that opposing frontages should 
be zoned alike, so that a person on one side of the 
street could not say that he was denied privileges 
that the opposite side held. We tried to zone back 
on any frontage equal depths. The east side had 
a depth of 150 feet. The west side had 63 feet. 
Second, wherever it was proposed to develop the 
property with some large building and the devel¬ 
opment was considered favorable by the Execu¬ 
tive Officer, and, thereby, the Chairman, if he ap¬ 
proved of it, the change was advertised for public 
hearing, thinking it would be an improvement to 
the section that a desirable building be erected. 
It would be increasing the movements in the city 
by replacing vacant lots with buildings.” 
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It is, therefore, apparent that the Zoning Commis¬ 
sion in re-zoning this appellee’s land fronting on 
Twenty-first Street to place it within the same height 
district as its land fronting on Massachusetts Avenue, 
was merely carrying out the established policy of the 
Commission. 

Xor is there any merit in appellants’ contention that 
appellee corporation’s building is a nuisance, the con¬ 
struction and maintenance of which may be enjoined. 
They cite no authority, and can cite none, that an 
apartment house is a nuisance per se. As was said in 
State ex rel. Herigstad v. McCray, (X. D.) 186 X. W. 
280, 22 A. L. R. 530: 

“A structure fit for the habitation of human beings 
cannot be a nuisance per se. It can only become a 
nuisance by virtue of inherent unsafety or through 
some harmful or illegal use.” 

An institution for the uplift of unfortunate girls is 
not a nuisance per se. French v. Asso. for Works of 
Mercy, 39 A])]). 1). C. 406. And the same is true of a 
private hospital. Chevy Chase Sanatorium v. District 
of Columbia, 46 App. D. C. 558. 

Xo facts appear either in the pleadings or in the 
evidence from which it even can be inferred that the 
building will become a nuisance. Even if such a show¬ 
ing were made, the erection of the building could not be 
enjoined. 

“Where an injunction is sought merely on the 
ground that a lawful erection will be put to a use that 
will constitute a nuisance, the court will ordinarily re¬ 
fuse to restrain the construction or completion of the 
erection, leaving the complainant free, however, to as¬ 
sert his rights hereafter in an appropriate manner if 


15 


the contemplated use results in a nuisance.” 20 R. C. L. 
478, and cases cited. 

Appellee corporation’s land being within the 90 foot 
height district at the time its plans were filed in the 
office of the Inspector of Buildings, any subsequent 
change in the zoning of the land cannot affect appellee’s 
right to erect a building in accordance with such plans. 
Section 5 of the Zoning Act provides—“that no order 
or regulation so adopted shall require any change in 
the plans, construction or designated use of (a) a 
building for which a permit shall have been issued, or 
plans for which shall be on file with the Inspector of 
Buildings of the District of Columbia at the time the 
orders or regulations authorized under this Act are 
promulgated.’’ But counsel for appellants contend 
that this refers only to original regulations and orders 
and not to succeeding regulations and orders. The 
language used will admit of no such interpretation. 
It refers to “orders and regulations authorized under 
this Act.” The Act authorizes succeeding orders and 
regulations as well as original ones. Section 4 of the 
Act provides that—“said districts (height and area) 
shall not be changed except on order of said commission 
after public hearing.” (Italics supplied). Therefore, 
the order changing the 85 foot height district and in¬ 
cluding therein a portion of appellee’s land, was an 
order “authorized under this Act.” After a property 
owner has gone to the trouble and expense of preparing 
and filing plans for the erection of a building under 


regulations as they then existed, it would be as great a 
hardship to deprive him of the right to proceed there¬ 
under by a succeeding order or regulation, as by an 
original one. Congress had no intention of making 
such a distinction, and on the contrary clearly intended 
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that changes in the zoning of land should not be re¬ 
troactive as against those who had acted upon the 
former zoning orders to the extent mentioned in the 
statute. 

It is respectfully submitted that the decree of the 
court below in each of the above-entitled causes was 
right and should be affirmed. 

R. Golden Donaldson, 
Hayden Johnson, 

Vernon E. West, 
Attorneys for Appellee , 

2100 Massachusetts Avenue , Inc. 




